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INTRODUCTION  

 “Niggers run junk.” 

 “One-eyed nigger.” 

 “Do your work with vigor and be replaced by a nigger.” 

 The preceding quotations are repeated in all their ugliness because their mere appearance 

on the printed page does more to illustrate the flaw in the State Defendants’ motion to dismiss 

than the following 39 pages1 of facts and legal argument ever could.  These quotations are not 

from Selma or Montgomery in 1965, but rather from Atlantic City, Trenton, and other New 

Jersey locales in the last decade.  Nor are they mere allegations made by parties hoping to 

recover in this lawsuit.  Rather, they come straight from the mouths of members of New Jersey’s 

Commercial Bus Inspection Unit as reported by a whistleblower—a former employee of that 

Unit who came forward under oath to tell the truth about how his Unit operated on a day-to-day 

basis.  And most importantly, these quotations are neither cherry-picked nor unrepresentative.  

They reflect on-going racial bias manifested in conduct towards fellow employees, job 

applicants, and bus operators.  But rather than confronting these facts head-on and dealing with 

their obvious legal significance, the State Defendants simply pretend that they do not exist, and 

ask this Court to do the same. 

 As the following analysis will demonstrate, in detail, Plaintiffs have been egregiously 

wronged and have asserted legally sufficient claims for relief.  Accordingly, the State 

Defendants’ motion to dismiss should be denied.  

 

                                                
1  On December 17, 2009, this Court approved a stipulated Consent Order permitting the 

parties to exceed the page limits of Local Rule 7.2(b) by not more than 10 pages.  See 
Docket Entry No. 274. 
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STATEMENT OF THE CASE  

 

Procedural Posture 

 This motion has an unusual procedural posture.  Although it is the first and only motion 

to dismiss to be filed in this case, it comes after significant discovery has taken place.  Fact 

discovery is nearly complete, and the parties anticipate filing expert reports in early 2010.  Thus, 

in addition to the allegations in the operative Second Amended Complaint (the ÒComplaintÓ), 

there is a significant body of evidence that supports PlaintiffsÕ claims and sheds light on the 

nature of the allegations in the Complaint.  Accordingly, that evidence is set forth below as 

appropriate. 

 

Background 

 Plaintiffs are six African-American owned and operated bus companies and their 

individual owners.  Complaint ¦¦ 2-10.  Each Plaintiff operates bus tours, inter alia, between 

Philadelphia and Atlantic City.  Id. ¦ 24.  Their clientele are also largely African-American.  Id.  

They operate tours to casinos that market and cater to African-AmericansÑ especially the 

Showboat Casino on Friday and Saturday nights.  Id. 

 The ÒState DefendantsÓ are certain agencies and employees of the State of New Jersey 

that oversee, supervise, administer, and operate the Commercial Bus Inspection Unit (ÒCBIUÓ).2  

The CBIU conducts inspections of commercial buses operating in New Jersey as part of the 

federal Motor Carrier Safety Assistance Program (ÒMCSAPÓ), a federally-funded grant program 

administered by the federal Motor Carrier Safety Administration.  Id. ¦ 27. 

                                                
2  In addition to the State Defendants, there are two non-state Defendants, James Restuccio 

and JimmyÕs Lakeside Garage, who are not parties to this motion. 
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 When a charter bus drops off its passengers in Atlantic City, CBIU inspectors can board 

the bus and direct the driver to take it to a nearby, ad hoc inspection location.  In theory, and 

according to CBIU officials, buses are selected for inspection using one of three race-neutral 

methods: (1) pre-determined random selection (e.g., every third bus); (2) the busesÕ prior safety 

records as contained in certain databases maintained by the federal government; or, (3) obvious, 

visible safety defects. 

 Once the bus arrives at the ad hoc inspection location, CBIU inspectors conduct safety 

inspections of the bus.  If the inspectors find any safety violations, they have the authority to 

issue a notice of violation and/or take the bus out of service and require that it be towed, and also 

to issue a summons for a fine against the carrier.  If the bus passes the inspection, it is supposed 

to receive a Commercial Vehicle Safety Alliance (ÒCVSAÓ) sticker that prevents it from being 

inspected again during that calendar quarter.  Id. ¦ 33. 

 

Allegations of Discriminatory Treatment in the Complaint 

 The gravamen of the Complaint is that the State Defendants Òhave denied Plaintiffs equal 

protection under the law by discriminating against them on account of their race and treating 

them more harshly than similarly-situated white bus operators.Ó  Id. ¦ 45.  As the Complaint 

alleges in detail, this racial discrimination has infected every aspect of the CBIUÕs  inspections in 

Atlantic City: 

¥ Stopping and Inspecting:  PlaintiffsÕ buses are selected for stops and 
inspections on account of race and not for just cause (i.e., not based on the 
race-neutral criteria set forth above).  Id. ¦ 25. 
 

¥ Unduly Burdensome Inspections:  PlaintiffsÕ buses are routinely and 
unnecessarily subjected to the highest level of inspection, Level 1, which 
requires inspection of the inside, outside, passenger compartment, and 
undercarriage of the bus.  Id. ¦ 31. 
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¥ Unnecessary Delays:  Level 1 inspections are supposed to take 

approximately one hour.  PlaintiffsÕ buses, however, are typically held for 
three to four hours.  Id. ¦ 32. 
 

¥ No Opportunity for Onsite Repairs:  CBIU inspectors typically allow 
white bus owners and operators an opportunity to repair buses that fail 
inspection on the lot near the inspection site.  But Plaintiffs and other 
African-American owned bus companies are typically not given such an 
opportunity and, instead, their buses are placed out of service and towed 
away.  Id. ¦ 34.  This has occurred even when the white-owned buses have 
inferior safety records.  Id. ¦ 35. 
 

¥ Tickets & Fines:  PlaintiffsÕ buses are ticketed and issued summonses for 
fines on account of race and not for just cause (i.e., not based on any 
legitimate safety concerns).  Id. ¦ 25.  The State Defendants have even 
fabricated violations and declared PlaintiffsÕ new or nearly-new buses to 
be unsafe.  Id. ¦ 37. 
 

¥ Out of Service/Towing:  PlaintiffsÕ buses are placed out of service, towed, 
and impounded on account of race and not for just cause (i.e., not based on 
any legitimate safety concerns).  Id. ¦ 25. 
 

¥ No CVSA Stickers: Even when their buses pass inspection, Plaintiffs 
usually are not given CVSA stickers to prevent them from being inspected 
again in the same calendar quarter.  Id. ¦ 33. 

 
¥ Contaminated Safety Records:  Because MCSAP inspection records are 

kept in a federal database, and because these records are used in New 
Jersey and other jurisdictions to determine whether future inspections will 
take place, the discrimination in Atlantic City contaminates PlaintiffsÕ 
safety records with false information and makes them more likely to be 
stopped in the futureÑ even in jurisdictions outside of New Jersey where 
no intentional discrimination takes place.  Id. ¦ 28. 

 
This discriminatory harassment has become so severe in recent years that Plaintiffs have 

been forced to reduce or even eliminate their trips to Atlantic City, resulting in severe loss of 

business and other economic harms.  Id. ¦ 40. 
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Evidence of Discriminatory Intent and Treatment Produced in Discovery 

 Discovery in this case was routine until Plaintiffs learned—almost entirely by accident—

that in 2003 Defendant Vincent Schulze, the Chief of the CBIU, was investigated for allegedly 

having called his secretary, who was both African-American and blind in one eye, a “one-eyed 

nigger.”  Plaintiffs sought the records of that investigation, but the State Defendants vigorously 

resisted until Magistrate Judge Schneider ordered that the records be produced.  When they 

finally were, Plaintiffs learned that the “one-eyed nigger” allegation merely scratched the surface 

of racial discord in the CBIU. 

 During the course of the “one-eyed nigger” investigation, NJDOT Affirmative Action 

Specialist Frederick Taylor learned that a second African-American secretary had serious issues 

with Defendant Schulze because he was, to use her words, “a racist pig.”  See Blue Interview 

Memo (October 15, 2003) (Kane Cert., Ex. A).  It was also learned that Defendant Schulze had 

accused Gerald Sledge, another African-American CBIU employee, of practicing “voodoo” and 

having “blood and chicken feathers” in his vehicle.  See Grotz Memo (January 7, 2004) at 2 

(Kane Cert., Ex. B).  In addition, during this same time period Jeffrey Boyd, an African-

American applicant for an inspector position, charged that he had been rejected for that position 

by members of the Unit because of his race.  See Kokotajlo Email (October 15, 2003) (Kane 

Cert., Ex. C). 

 While these allegations of misconduct within the CBIU are serious, they pale in 

comparison to the evidence Taylor uncovered that the CBIU was discriminating on the basis of 

race in conducting inspections.  Walter Ricks, a recently retired CBIU inspector, told Taylor that 

he had witnessed “racial remarks” and “discriminatory covert behavior” in the conduct of 

inspections.  See Ricks Interview Memo (October 24, 2003) (Kane Cert., Ex. D) (emphasis 
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added).  Most importantly, Ricks believed that Òthere was a disparity in the inspection of 

minority owned company vehicles versus majority owned operators who more frequently 

passed inspection.Ó  Id. (emphasis added).  TaylorÕs final report on the Òone-eyed niggerÓ 

allegation thus noted that: ÒMr. Ricks also made observations in the disparate treatment offered 

to the majority vendors who passed DOT inspections more frequently versus the minority 

vendors who had not.Ó  See Taylor Report (December 8, 2003) at 4 (Kane Cert., Ex. E) 

(emphasis added). 

 As a direct result of the hard-fought battle to win release of the Òone-eyed niggerÓ 

investigatory file, a whistleblower from within the CBIU named Wilfred Grotz recently came 

forward.  His testimony paints an ugly and shocking portrait of the inner workings of the CBIU 

that confirms PlaintiffsÕ allegations in all respects.  Accordingly, his testimony is presented here 

in detail: 

Q: Now, at this point in time did you believe that his [i.e., Mr. SchulzeÕs] 
displeasure with Ms. Mathis wasÑ had anything to do with her race? 

 
A: Well, yeah.  When he said she was a nigger, I was shocked. 
 
Q: Had you ever observed Mr. Schulze using that sort of language before 

that? 
 
A: No. 
 
Q: Had you ever observed anybody else in the CBIU using that sort of 

language? 
 
A: Yes.  Principal Investigator Bartolone.  He had.  I was meeting with one of 

my workers and he had saidÑ Bartolone had a favorite saying, do your 
work with vigor and be replaced with a nigger. 

 
*  *  *  

 
Q: And other than Mr. Schulze and Mr. Bartolone was there anyone at the 

CBIU unit who used any sort of racial language like that? 
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A: Mike Calorel. 
 
Q: When did you hear Mr. Calorel use that language? 
 
A: Just about the buses down in Atlantic City. 
 
Q: And what did he say? 
 
A: That they run junk.  Said niggers run junk. 
 
Q: And do you recall when you heard that said? 
 
A: It happened beforeÑ between Õ99 and 2003 when I left, because they 

really started stepping up the inspections down in Atlantic City.  ThatÕs all 
they seem to do.  I never worked down there, maybe three times, but never 
the way they did it now, with the ramps and all.  I had gone down in the 
early Ô80s.  I would listen to what they would say.  My office was right 
outside Vince SchulzeÕs. 

 
Q: So I understand you correctly, when you heard Mr. Calorel say that 

niggers run junk, he wasnÕt saying that to you, he was saying that to Mr. 
Schulze? 

 
A: Toward Spencer and Vince Schulze.  And also said, thatÕs why he moved 

out of Sayreville to Lanoka Harbor because an African American family 
moved in next to him. 

 
*  *  *  

 
Q: The second instance where Mr. Calorel talked about moving away because 

of an African American family, that he told you directly? 
 
A: Yes. 
 
Q: Just to be clear, when he told you that second story about moving because 

of the African American family, did he use the word nigger at that time? 
 
A: Yes. 
 

*  *  *  
 

Q: Did you ever hear Mr. Schulze talk about targeting minority buses in 
Atlantic City? 

 
A: Yes. 
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Q: What did you hear him say? 
 
A: He told me that he had enjoyed doing the inspections down there, which I 

didnÕt really know he did inspections that much until he said he would go 
to Atlantic City and Great Adventure.  He says that the minoritiesÑ he 
said blacks had junk buses.  They knew it was a ticket.  Down like 
Atlantic City, they could do almost anything they want. 

 
Q: What do you mean when you say, they knew it was a ticket? 
 
A: They knew they would find a defect, that these bus companies couldnÕt 

fix right on the spot like a bus from Academy.  Could be a simple thing 
like a light or brake adjustment that one of the other companies would 
just, you know, fix it and go.  But if there was one of the minority owned 
buses, they didnÕt have nobody to do it.  DidnÕt have a big fleet.  They 
were pretty much guaranteed impounded and they felt that was a feather 
in their cap, the impounds. 

 
*  *  *  

 
Q: Just so IÕm clear, when you say every time I was in the office theyÕdÑ

heÕd be talking about it, are you talking specifically about minority buses 
or all of them? 

 
A: No, about all buses, but mostly what they pulled over, like church buses 

or minority buses.  ThatÕs where they got most of the tickets from. 
 
Q: So did you hear them in particularÑ strike that.  Let me rephrase that.  Did 

you ever hear Mr. Schulze talking about what you described as church 
buses? 

 
A: Yes. 
 
Q: And how many times did you hear him talk about church buses? 
 
A: They were like obsessed with them.  They were after the church buses.  

Even around here, up in the north, always been telling them to look for 
church buses for some reason.  Always seem a reason there were a lot of 
minority church buses. 

 
*  *  *  

 
Q: And, specifically, what did you hear him [Mr. Calorel] say in reference to 

minority buses? 
 
A: Just always referred to them as niggers. 
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 MR. POLLINGER: As what? 
 

THE WITNESS: Niggers. 
 

BY MR. KANE: 
 
Q: So you heard him say that on more than one occasion? 
 
A: Yes, sir. 
 
Q: Did you ever hear Mr. Calorel talk about church buses? 
 
A: Same thing.  Thinks all niggers on them and they’re all junk, how many 

he would get, tell me how we get all the time.  He would just talk about it 
with anybody.  Maybe I will be on the copy machine, we just got this bus 
in Atlantic City.  Just, I couldnÕt believe it. 

 
Q: Would it be right to say based on the description you just gave he was 

bragging about getting black buses? 
 
A: Yes. 
 

Grotz Dep. at 16-19, 21, and 48-53 (Kane Cert., Ex. F). 

Finally, it should be noted that when he was deposed about these allegations, Defendant 

Calorel admitted to using racial slurs on Òbad daysÓ: 

Q:  Mr. Calorel, do you use racial slurs of any kind in the workplace? 
 
A:   IÕm human.  We all do it once in a while.  IÕm not an angel.  If someone 

says they didnÕt, theyÕd be a liar.  We all have our days, good days and 
bad days.  In the workplace, no.  IÕm very friendly with Jackie Mathis. 

 
See Calorel Dep. at 28-29 (Kane Cert., Ex. G). 

 

Allegations of a Cover-Up in the Complaint 

 In addition to being victims of invidious racial discrimination at the hands of CBIU 

inspectors, the Complaint alleges a second, distinct constitutional tort.  PlaintiffsÕ due process 

right to meaningful access to the courts was infringed upon when higher-ups in the Motor 
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Vehicle Commission and Department of Transportation (specifically, Defendants Legreide, 

Harrington, Lettiere, and Kolluri) attempted to cover-up the CBIUÕs unlawful conduct.  See 

Complaint ¦ 42.  See also Estate of Smith v. Marasco, 318 F.3d 497, 511 (3d Cir. 2003) 

(discussing due process cover-up claims). 

 

Evidence of a Cover-Up Produced in Discovery 

 Discovery has yielded overwhelming evidence that the State Defendants knew the CBIU 

was discriminating against African-American bus companies in the inspection process, but 

attempted to cover it up so that Plaintiffs would never succeed in vindicating their rights in court. 

The cover-up began on September 11, 2003, when Plaintiffs and other African-American 

bus operators, through their attorney Robert Sugarman, sent a letter to Defendant Lettiere, who 

was the Commissioner of the New Jersey Department of Transportation at the time, and then-

New Jersey Attorney General Peter C. Harvey.  See Sugarman Letter (September 11, 2003) 

(Kane Cert., Ex. H).  The letter outlined the CBIUÕs discriminatory practices in detail, and called 

for an official investigation into the ongoing misconduct. 

Legreide responded to Sugarman on October 29, 2003 in a letter written on behalf of 

herself and Defendants Lettiere and Kolluri.  See Legreide Letter (October 29, 2003) (Kane 

Cert., Ex. I).  The response stated that the allegations of discrimination in the CBIU had been 

taken Òvery seriously.Ó  It also claimed that Ò[b]uses are selected for inspection based solely on 

specific data and obvious visible safety defects.  At no time are bus companies targeted based on 

the ethnic or racial background of an operator.Ó  Id. at 3. 

 In fact, the Legreide letter was a sham.  It was actually written by Defendant Schulze.  

See Bednarz Dep. at 67-68 (Kane Cert., Ex. J).  Even under the best of circumstances, it would 
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have been inappropriate to allow Schulze to investigate himself and his own Unit.  But it was 

particularly inappropriate to allow him to do so in October 2003, when he already had two other 

racial discrimination complaints pending against him (namely, the Òone-eyed niggerÓ complaint 

and the charge of employment discrimination by Jeffrey Boyd).  Moreover, SchulzeÕs supervisor, 

Thomas Bednarz, later testified that no Òcivil rightsÓ or Òracial profilingÓ investigation ever took 

place in response to SugarmanÕs letter.  Id. at 71-72.  Indeed, no such investigation was possible 

because, according to Bednarz: ÒWe donÕt have any expertise, we are bus inspectors, we are not 

Civil Rights folks.Ó  Id. at 72.  And, most importantly, the Legreide letter failed to disclose that 

the Òone-eyed niggerÓ investigation had already produced evidence that Ò[i]n fact, there was a 

disparity in the inspection of minority owned company vehicles versus majority owned operators 

who more frequently passed inspection.Ó  See Ricks Interview Memo (October 24, 2003) (Kane 

Cert., Ex. D). 

 The cover-up did not end in October 2003 and continued through early 2005.  During this 

period, the State Defendants continued to communicate with Sugarman and his co-counsel 

Janine Bauer in writing, by phone, and in-person.  See generally Bauer Dep. (Kane Cert., Ex. K).  

Most importantly, in June 2004 Sugarman, Bauer, and a number of their clients met with 

Defendant Sharon Harrington, who by that time had succeeded Legreide as Commissioner of the 

Motor Vehicle Commission.  According to Bauer, at that meeting: 

Sharon [i.e., Defendant Harrington] said she would investigate the complaints 
and in an attempt to assess whether their complaints of discrimination were 
valid and with respect to the complaints that there were racial epithets and just 
general discourteous behavior that was alleged on the part of the bus inspectors, 
she would make sure that was corrected because regardless of whether a bus is in 
bad shape should it be put out of service or not obviously the inspector needs to 
be courteous in his job and so forth.  She said she would investigate essentially 
both aspects of that. 
 

Id. at 21-22 (emphasis added). 
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 This was also a sham.  The investigation that Harrington promised never took place.  In 

addition, Harrington never disclosed that the final report on the “one-eyed nigger” complaint had 

made “observations in the disparate treatment offered to the majority vendors who passed DOT 

inspections more frequently versus the minority vendors who had not.”  See Taylor Report 

(December 8, 2003) at 4 (Kane Cert., Ex. E); Bauer Dep. at 52-54 (Kane Cert., Ex. K).  Nor did 

Harrington ever disclose that her predecessor, Defendant Legreide, had personally disciplined 

Schulze as a result of that final report and sent him to racial sensitivity training.  Bauer Dep. at 

54-55 (Kane Cert., Ex. K). 

 

ARGUMENT  

I. THE STANDARD ON A MOTION TO DISMISS.  
 
 On a motion to dismiss under Rule 12(b)(6), the Court must “accept all factual 

allegations as true, construe the complaint in the light most favorable to the plaintiff, and 

determine whether, under any reasonable reading of the complaint, the plaintiff may be entitled 

to relief.”  Philips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008). 

 Here, both the State Defendants and Plaintiffs have relied on materials outside of the 

pleadings.  Pursuant to Rule 12(d), the Court may either disregard those materials, or treat the 

motion as a motion for summary judgment under Rule 56. 

 

I I. PLAINTIFFSÕ CLAIMS ARE NOT BARRED BY THE ELEVENTH 
AMENDMENT.  

 
Since the Supreme Court’s decision in Hans v. Louisiana, 134 U.S. 1 (1890), the 

Eleventh Amendment has been interpreted as a bar against suing a state in federal court, even if 

jurisdiction is predicated on a federal question rather than diversity of citizenship.  But Eleventh 
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Amendment immunity is far from an absolute rule.3  In the century since Hans, federal courts 

have recognized at least three exceptions to Eleventh Amendment immunity by which states can 

be held accountable in federal court for violations of federal law.  First, plaintiffs can bring suits 

for prospective injunctive relief against state officials in their official capacities.  Second, 

plaintiffs can bring suits for monetary damages against state officials in their personal capacities.  

Third, the Eleventh Amendment is wholly inapplicable where Congress has abrogated it pursuant 

to Section 5 of the Fourteenth Amendment.4  As set forth in detail below, each of these 

exceptions applies in this case. 

 

A. The Eleventh Amendment Does Not Bar Claims For Injunctive Relief 
Against Individual State Officers In Their Official Capacity. 

 
Ex Parte Young, 209 U.S. 123 (1908), allows private parties to seek injunctive relief 

against state officials in their official capacity, notwithstanding the Eleventh Amendment, 

because state officials are Òstripped of [their] official or representative characterÓ when acting in 

a way that violates federal law.  Id. at 130.  The holding in Young has developed into the well 

settled rule that a state official acting in violation of federal law can be sued in federal court in 

his official capacity for prospective relief.  See, e.g., Frew v. Hawkins, 540 U.S. 431, 437 (2004). 

                                                
3  The State DefendantsÕ motion misconstrues the meaning of the Eleventh Amendment by 

characterizing their claim as one of Òsovereign immunity.Ó  The Supreme Court has used 
the phrase Òsovereign immunityÓ when referring to the immunity of states in their own 
court systems.  See Alden v. Maine, 527 U.S. 706 (1999) (holding that the Constitution 
protects a stateÕs sovereign immunity in its own courts).  In contrast, the Eleventh 
Amendment addresses state immunity from suit in a federal forum.  See U.S. Const. 
amend. XI (ÒThe Judicial power of the United States shall not be construed . . . .Ó).  The 
State DefendantsÕ claim that the Court lacks subject matter jurisdiction is based on 
Eleventh Amendment immunity, not sovereign immunity. 

 
4  A fourth exception, for waiver by states pursuant to accepting federal funding where such 

a waiver is a condition of federal funding, like abrogation, is applicable only if a Title VI 
count is added to the Complaint. 
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Case law confirms that injunctions are a kind of prospective relief envisioned by the 

Court in Young.  In Edelman v. Jordan, 415 U.S. 651 (1974), plaintiffs sought a permanent 

injunction halting the delay of disability payments, and equitable restitution of wrongfully 

withheld past payments.  Id. at 656.  The Supreme Court affirmed the injunction, but reversed the 

District CourtÕs grant of monetary relief, whether called restitution or damages.  Id.  In so doing, 

the Court drew a line between the prospective remedies available under Young, and the 

retrospective relief that remains barred by the Eleventh Amendment.  Id.  The Court drew this 

distinction because Òwhen the action is in essence one for the recovery of money from the state, 

the state is the real, substantial party in interest and is entitled to invoke its sovereign immunity 

from suit even though individual officials are nominal defendants.Ó  Id. at 668.  Therefore, when 

private parties seek injunctive relief against state agents acting in their official capacity, the state 

is held not to be a party of interest in the litigation (despite the cost of implementing the 

injunction), and the Eleventh Amendment prohibition falls away.  Based on this interpretation of 

Ex Parte Young, the Third Circuit, in Spicer v. Hilton, 618 F.2d 232 (3d Cir. 1980), noted that in 

an Òunbroken line of authority extending back over 70 years, prospective equitable relief has 

been issued where state officials were the nominal defendants.Ó  Id.  Well settled law, therefore, 

permits injunctive relief against state officials for the violation of federal laws.  

Plaintiffs here seek injunctive relief to halt ongoing violations of their constitutional 

rights.  See Complaint ¦ 92.  The Eleventh Amendment does not bar this Court from exercising 

its jurisdiction and ordering this relief. 
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B.  The Eleventh Amendment Does Not Bar Claims For Monetary Relief 
Against State Officials In Their Personal Capacity. 

  
The Eleventh Amendment is inapplicable where, as in this case, state officials are sued 

for monetary damages in their personal capacity.   

In Òpersonal capacityÓ lawsuits, Òa plaintiff seeks to impose personal liability upon an 

individual officer and recover from the personal assets of that officer.Ó  Garden State Electric 

Inspection Servs. v. Levin, 144 Fed. AppÕx 247, 250 (3d. Cir. 2005) (citing Kentucky v. Graham, 

473 U.S. 159, 165 (1985)).  In contrast to claims against state institutions or state actors sued in 

their official capacity, both of which seek relief from the state itself, the goal of personal capacity 

claims is to seek relief from the actual individual alleged to have violated federal law.  Because 

the Supreme Court has understood the Eleventh Amendment to protect state treasuries from 

private claims, federal courts face no Eleventh Amendment bar to hearing private claims against 

state actors sued in their personal capacity. 

Moreover, state actors are personally liable for actions taken in an official capacity under 

42 U.S.C. ¤ 1983.  In Monroe v. Pape, 365 U.S. 167, 184 (1961), the Supreme Court clarified 

that the misuse of authority occurring while individuals acted under the auspices of state-created 

authority are considered actions Òunder color of law.Ó  The Supreme Court has held that state 

officials can be personally sued for damages for deprivations of individual rights if acting under 

color of law.  Hafer v. Melo, 502 U.S. 21 (1991).  State actors can also be personally liable under 

42 U.S.C. ¤¤ 1981 and 1985(3), as those provisions can even reach conduct that was purely 

private in nature.  See, e.g., Al-Khazraji v. St. Francis College, 784 F.2d 505, 518 (3d Cir. 1986) 

(Section 1981); Farber v. City of Paterson, 440 F.3d 131, 134 (3d Cir. 2006) (Section 1985(3)). 

Finally, it should be noted that the State Defendants cite three cases that supposedly stand 

for the proposition that officials cannot be sued in their personal capacity if it is not alleged that 
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they acted outside of their Òduties as state employees.Ó  Those cases, however, do not stand for 

that purported rule.  Watts v. Internal Revenue Serv., 925 F. Supp. 271 (D.N.J. 1996) involved a 

lawsuit against federal officials, which does not implicate the relationship between Section 1983 

and Eleventh Amendment immunity.  Slinger v. New Jersey, No. 07-5561, 2008 WL 4126181 

(D.N.J. Sept. 4, 2008) erroneously conflates  sovereign immunity with the absolute immunity 

granted to particular government officials, such as judges or legislators, whose sensitive duties 

warrant a total shield from litigation.  Lastly, defendants mischaracterize Kandil v. Yurkovic, No. 

06-4701, 2007 WL 4547365 (D.N.J. Dec. 18, 2007), which dismissed claims against entity 

defendants based on the Eleventh Amendment, not against individual prosecutors acting in their 

official capacity, as the State Defendants mistakenly claim.  

Plaintiffs have sued six individuals in their personal capacities: specifically, Defendants 

Schulze, Calorel, Legreide, Harrington, Lettiere, and Kolluri.  As set forth in detail in the 

Statement of the Case, Defendants Schulze and Calorel personally participated in inspections in 

Atlantic City and violated PlaintiffsÕ constitutional rights by allowing their racist beliefs to infect 

every aspect of the CBIUÕs operations in Atlantic City, resulting in disparate treatment of 

Plaintiffs on account of race.  In addition, Defendants Legreide, Harrington, Lettiere, Kolluri, 

and Schulze personally violated PlaintiffsÕ constitutional rights by covering-up evidence of the 

CBIUÕs discriminatory practices while simultaneously falsely representing to attorneys 

Sugarman and Bauer that they were conducting a meaningful investigation, and the investigation 

had yielded no evidence of disparate treatment.  The Eleventh Amendment does not bar this 
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Court from exercising its jurisdiction so that each of these individuals is accountable for their 

wrongful conduct.5 

 

C. The Eleventh Amendment Does Not Apply Where Congress Has 
Abrogated It Pursuant To Section 5 Of The Fourteenth Amendment. 

 
It is also well-settled that Congress can abrogate the statesÕ Eleventh Amendment 

immunity with actions taken pursuant to Section 5 of the Fourteenth Amendment.  See 

Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976); Seminole Tribe v. Florida, 517 U.S. 44, 59 

(1996).  This is because the Fourteenth Amendment embodied a Òshift in the federal-state 

balance [that] sanction[s] intrusions by Congress . . .  into the judicial, executive, and legislative 

spheres of autonomy previously preserved to the States.Ó  Fitzpatrick, 427 U.S. at 455.  In order 

to do so, Congress must clearly express its intent in the relevant statute.  See, e.g., Atascadero 

State Hosp. v. Scanlon, 473 U.S. 234, 242 (1985). 

In this case, the relevant statute is Title VI of the Civil Rights Act of 1964, which 

provides that Ò[n]o person in the United States shall, on the ground of race, color, or national 

origin, be excluded from participation in, be denied the benefits of, or be subjected to 

discrimination under any program or activity receiving federal financial assistance.Ó  42 U.S.C. ¤ 

2000d.  Congress has unambiguously abrogated statesÕ Eleventh Amendment immunity from 

private Title VI suits.  The relevant statute reads: 

A State shall not be immune under the Eleventh Amendment to the United States 
Constitution from suit in Federal court for a violation of . . . title VI of the Civil 
Rights Act of 1964. 

 

                                                
5  In addition, these allegations of personal involvement by each of the individual State 

Defendants, as set forth in detail in the Statement of the Case, are more than sufficient to 
satisfy the Òdirect participationÓ requirement of ¤ 1983, particularly on a motion to 
dismiss. 
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42 U.S.C. ¤ 2000d-7 (2006).  
 

The provision also explains that states shall be liable for the same remedies, both 

damages at law and injunctive relief in equity, to the same extent as non-state defendants.  Id.  

Because of this provision, the State Defendants are not shielded from damages by the Eleventh 

Amendment. 

To be clear, the operative Complaint does not expressly plead a Title VI claim.  However, 

Plaintiffs are concurrently cross-moving for leave to amend to assert such a claim.6  Accordingly, 

the Eleventh Amendment does not bar PlaintiffsÕ claims in this case. 

 

I I I. PLAINTIFFSÕ CLAIMS ARE NOT BARRED BY QUALIFIED IM MUNITY.  
 

The goal of qualified immunity is to provide public officials that act with some level of 

discretion with a Òfair warningÓ before imposing personal liability for actions taken while 

exercising that discretion.  See Hope v. Pelzer, 536 U.S. 730, 739 n.10 (2002).  In Harlow v. 

Fitzgerald, 457 U.S. 800 (1982), the Supreme Court articulated the standards that govern 

qualified immunity.  The Harlow Court held that immunity protects public officers only when 

                                                
6  When the operative Complaint was filed in August 2008, it alleged that: ÒMCSAP is a 

federal grant program, administered by the Federal Motor Carrier Safety Administration, 
that provides financial assistance to States to improve commercial motor vehicle safety.Ó  
Complaint ¦ 27.  However, it was not clear at that time whether federal grant funds were 
actually used to conduct roadside bus inspections, or whether those funds were devoted to 
other CBIU activities not implicated in this case (e.g., so-called Ònew entrant safety 
auditsÓ).  Therefore, Plaintiffs did not expressly plead a claim under Title VI.  Plaintiffs 
subsequently took the Rule 30(b)(6) deposition of the NJDOTÕs specialist who deals with 
MCSAP grants.  See generally Harcar Dep. (Kane Cert., Ex. L).  Initially, the witness 
was not sure which federal grants, if any, actually went to roadside bus inspections.  Id. at 
486.  He therefore had Òto go back through our records and researchÓ the issue to produce 
a document listing the relevant grants.  Id.  After that research was complete, the 
witnesses verified that federal grant funds are used for commercial bus inspections 
throughout the state.  Id. at 486-502.  Thus, an amendment to expressly plead a Title VI 
claim is now appropriate. 
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Òtheir conduct does not violate clearly established statutory or constitutional rights of which a 

reasonable person would have known.Ó  Id. at 818.  The most recent Supreme Court 

pronouncement on qualified immunity, Pearson v. Callahan, Ñ U.S.Ñ , 129 S.Ct. 808 (2009), 

outlined the two factors which much be answered in the affirmative in order to defeat a claim of 

qualified immunity: (1) Do the alleged facts make out a violation of a constitutional right?; and, 

(2) Was that right at issue clearly established at the time of the defendantÕs alleged misconduct?  

Id. at 816.  Similarly, the Third Circuit recently noted that the test to determine whether a right is 

clearly established is Òwhether it would be clear to a reasonable officer that his conduct was 

unlawful in the situation he confronted.Ó  Bayer v. Monroe County Children and Youth Servs., 

577 F.3d 186, 192 (3d Cir. 2009).  

Astonishingly, the State Defendants argue that there was no clearly established 

constitutional protection against the rank, overt, and unabashed racial discrimination alleged in 

the Complaint, found by investigator Taylor based on statements made by inspector Ricks, and 

confirmed by whistleblower Wilfred Grotz.  They actually go so far as to argue: 

Assuming, arguendo, that Plaintiffs have adequately alleged that an Individual 
State Defendant had personal involvement in the deprivation of one of PlaintiffsÕ 
constitutional rights, the constitutional right was not clearly established at the time 
of the alleged violation.  Qualified immunity shields those officers from liability 
that mistakenly, but reasonably, believed their actions were lawful . . . Plaintiffs 
have utterly failed to allege any facts that could support a finding that the 
Individual State Defendants unreasonably believed their actions to be lawful. 
 

State DefendantsÕ Brief (November 2, 2009) at 13-14 (Docket No. 260-2). 

This argument is wholly frivolous.  Nothing is more clearly established in the totality of 

federal law than the proposition that it is unconstitutional to discriminate against racial minorities 

on the basis of race.  For over a century, federal courts have recognized that discriminatory 

treatment on the basis of race violates the Fourteenth AmendmentÕs Equal Protection Clause.  
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For example, in Yick Wo v. Hopkins, 118 U.S. 356 (1886), the Supreme Court ruled that the 

Fourteenth Amendment bars the discriminatory enforcement of facially neutral laws.  In Yick 

Wo, a laundry operator of Chinese origin alleged that the San Francisco Board of Supervisors 

were enforcing a local regulatory ordinance disproportionately against Chinese small business 

owners.  Id. at 365.  In focusing on the ordinance as applied, the Court held: 

Though the law itself be fair on its face and impartial in appearance, yet, if it is 
applied and administered by public authority with an evil eye and an unequal 
hand, so as practically to make unjust and illegal discriminations between persons 
in similar circumstances, material to their rights, the denial of equal justice is still 
within the prohibition of the Constitution. 

 
Id. at 373-74.  The Third Circuit has reaffirmed this fundamental tenet of equal protection law on 

numerous occasions.  See Holder v. City of Allentown, 987 F.2d 188, 197 (3d Cir. 1993); Hynson 

v. Chester Legal DepÕt, 864 F.2d 1026, 1027 (3d Cir. 1988); Jones v. Superintendent of Rahway 

State Prison, 725 F.2d 40, 43 (3d Cir. 1984); United States v. Torquato, 602 F.2d 564, 568 (3d 

Cir. 1979); United States v. Berrigan, 482 F.2d 171, 173 (3d Cir. 1973).   

Similar analysis applies to PlaintiffsÕ claims under 42 U.S.C. ¤ 1985(3), which governs 

conspiratorial agreements aiming to deprive others of their constitutional rights on the basis of 

racial animus.  See Farber v. City of Paterson, 440 F.3d 131, 134 (3d Cir. 2006).  A knowing 

agreement between the State Defendants to infringe upon PlaintiffsÕ constitutional rights is 

exactly what Plaintiffs allege here.  

 Finally, Due Process protections against cover-ups by state actors were also clearly 

established prior to the illegal conduct that took place in this case.  In January 2003, 

approximately eight months before the September 2003 Sugarman letter that triggered the cover-

up in this case, the Third Circuit decided Estate of Smith v. Marasco, 318 F.3d 497, 511 (3d Cir. 

2003), and held that Ò[c]over-ups that prevent a person who has been wronged from vindicating 
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his rights violate the right of access to the courts protected by the substantive due process 

clause.Ó The Smith Court explained that: 

If state officials wrongfully and intentionally conceal information crucial to a 
personÕs ability to obtain redress through the courts, and do so for the purpose of 
frustrating that right, and that concealment and the delay engendered by it 
substantially reduce the likelihood of oneÕs obtaining the relief to which one is 
otherwise entitled, they may have committed a constitutional violation. 
 

Id. (internal quotations and citations omitted).   

 Moreover, Smith was far from a novel ruling.  In recognizing cover-ups claims as an 

independent constitutional tort, our Court of Appeals relied upon decision from the Fifth, Sixth, 

and Seventh Circuits, dating as far back as 1983, that had already recognized this due process 

right.  Id. 

The State Defendants violated clearly established constitutional rights and therefore 

cannot claim qualified immunity. 

 

IV . PLAINTIFFSÕ CLAIMS ARE NOT BARRED BY THE ABSENTION 
DOCTRINES. 

 
 The State DefendantsÕ abstention arguments rest on the shaky foundation of two factual 

red-herrings.  Because of these red herrings, they do not address any of the claims for relief 

actually requested in the Complaint.  Instead, they argue against claims for relief that bear only 

the vaguest of resemblances to this case. 

 First, the State Defendants falsely claim that Plaintiffs are seeking to Òinvalidate the 

[Atlantic City] Municipal CourtÕs judgmentsÓ by supposedly seeking Òdisgorgement of any fines 

paid to the State.Ó  See State DefendantsÕ Brief (November 2, 2009) at 16 (Docket No. 260-2).  

This is simply false.  In truth, the word ÒdisgorgeÓ is used only once in the Complaint, at 

paragraph 92(c), where Plaintiffs pray for an order requiring ÒDefendants to disgorge any 
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illegally-collected fees, charges, or other sums that Plaintiffs have paid as a proximate result of 

DefendantsÕ discriminatory and illegal acts.Ó  Paragraph 92(c) does not seek the disgorgement of 

any Òfines.Ó  Nor is the Atlantic City Municipal Court, the entity to whom the ÒfinesÓ were paid, 

a party to this action.  As such, there is no way this Court could ever order the Atlantic City 

Municipal Court to ÒdisgorgeÓ any fines that were paid to it.  Read in the broader context of the 

Complaint, it is obvious that the phrase Òillegally-collected fees, charges, or other sumsÓ in 

Paragraph 92(c) refers to towing fees paid to JimmyÕs Lakeside Garage, who, unlike the Atlantic 

City Municipal Court, is a Defendant in this case. 

 Second, the State Defendants falsely claim that Ò[e]very time Plaintiffs received a 

summons they had the opportunity to raise their present challenges to the Municipal Court, but 

failed to do so.Ó  See State DefendantsÕ Brief (November 2, 2009) at 19 (Docket No. 260-2).  

This is false in two different ways.  First, in many, if not most, instances the discriminatory 

conduct of the CBIU did not result in any Municipal Court action whatsoever.  Instead, Plaintiffs 

were ÒmerelyÓ the victims of: (1) personal harassment (e.g., selection for inspection without out 

just cause, unnecessary delays, unduly burdensome inspections, and/or the failure to issue a 

CVSA sticker after passing inspection); or, (2) non-Muncipal Court punitive actions (e.g., the 

issuance of a Ònotice of violationÓ and/or Òout of serviceÓ designation that is entered into the 

federal database (and affects the future likelihood of being stopped and inspected in New Jersey 

and other jurisdictions) without an Municipal Court action.  Second, even if a Municipal Court 

summons was actually issued, the scope of such proceedings is exceeding narrow.  Such 

proceedings are criminal or quasi-criminal in nature, and do not provide any opportunity for an 

accused to seek civil discovery and/or assert civil claims for monetary relief.  See generally New 

Jersey Rules 7:1 to 7:14.  Factually, the only issue adjudicated in such proceedings is whether a 
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specific safety violation existed on a specific date at a specific time.  The accused could not 

object to the method by which his or her bus was selected for inspection or the harassing conduct 

of the inspectors before, during, and after the inspection.  Nor could the accused raise any 

evidence that higher-ups in the state government were knowingly covering-up the CBIUÕs 

discriminatory practices. 

 Once these red-herrings are dispelled, the State DefendantsÕ abstention argument can be 

seen for what it really is.  Simply put, they are arguing that the broad campaign of racial 

discrimination alleged here is shielded from this CourtÕs jurisdiction because CBIU inspectors 

had the discretion to issue Municipal Court summonses.  That isÑ not surprisinglyÑ a gross 

distortion of the Younger and Rooker-Feldman doctrines, as the following will demonstrated in 

detail. 

 

A. Younger Abstention Does Not Apply To PlaintiffsÕ Claims. 
 
 In Younger v. Harris, 401 U.S. 37, 41 (1971), the Supreme Court held that a federal court 

cannot enjoin a Òpending state court proceeding except under special circumstances.Ó  This 

doctrine reflects Òa strong federal policy against federal-court interference with pending state 

judicial proceedings absent extraordinary circumstances.Ó  Middlesex County Ethics Comm. v. 

Garden State Bar AssÕn, 457 U.S. 423, 431 (1982).  Nevertheless, Òabstention remains Ôthe 

exception, not the ruleÕ,Ó Gwynedd Props., Inc. v. Lower Gwynedd Township, 970 F.2d 1195, 

1199 (3d Cir. 1992) (quoting Colorado River Water Conservation Dist. v. United States, 424 

U.S. 800, 813 (1976)), and a federal courtÕs Òobligation to adjudicate claims within the federal 

courtsÕ jurisdiction is Ôvirtually unflaggingÕ.Ó  Id. (quoting New Orleans Pub. Serv., Inc. v. 

Council of New Orleans, 491 U.S. 350, 359 (1989)).  Thus, Younger abstention is only 
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appropriate where:  (1) there is an ongoing state proceeding that is judicial in nature; (2) the state 

proceeding implicates important state interests; and (3) the state proceeding affords an adequate 

opportunity to raise the federal claims.  Middlesex County, 457 U.S. at 432.  Moreover, even 

when these three requirements are met, abstention is not appropriate when state proceedings 

were undertaken in bad faith or when other extraordinary circumstances are involved.  Id. at 437.  

 Here, Younger abstention is inappropriate for two reasons: (1) there is no ongoing state 

proceeding from which to abstain; and, (2) the Municipal Court proceedings did not provide an 

adequate opportunity to raise PlaintiffsÕ federal claims.  

 

1. There is no ongoing state proceeding from which to 
abstain. 

 
The Supreme CourtÕs holding in Ankenbrandt v. Richards, 504 U.S. 689 (1992), makes it 

clear that Younger abstention does not apply when no state proceedings are pending at the time 

the federal suit is filed, even if there was a related prior state court judgment and no appeal was 

taken.  In Ankenbrandt, the plaintiff brought a federal complaint on behalf of her minor children 

alleging that the children had been abused by their estranged father.  Id. at 691.  Before the 

District Court, the plaintiffs Òpoint[ed] out that the state court decree [affirming that the father 

lost his parental rights had been] final, as no appeal was taken and delays have run.Ó  L.R. v. 

Richards, No. 89-4244, 1990 WL 211545, at *1 (E.D. La. Dec. 10, 1990) (emphasis added).  

Nevertheless, the District Court dismissed the plaintiffsÕ lawsuit holding, inter alia, that the 

Younger abstention doctrine applied.  Id. at *6-7.  The Fifth Circuit affirmed the District CourtÕs 

judgment, but the Supreme Court reversed, noting that the state proceedings Òended prior to [the] 

filing [of the federal] lawsuit,Ó Ankenbrandt, 504 U.S. at 705, and that Òthe status of the domestic 

relationship has been determined as a matter of state law, and in any event has no bearing on the 
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underlying torts alleged.Ó  Id. at 706.  See also Matusow v. Trans-County Title Agency, LLC, 545 

F.3d 241, 246, 248 (3d Cir. 2008) (reversing the District CourtÕs dismissal of the case, noting, 

inter alia, that the Younger abstention doctrine did not apply where the state proceedings 

concluded, and observing that Ò[e]ven if Matusow prevailed on all of her claims in federal court, 

the [state court] Judgment and Agreement would remain intact and enforceable in state courtÓ). 

 Moreover, the Third Circuit has refused to abstain under Younger even when related state 

proceedings have been pending at the time the federal complaint was filed when the 

circumstances were such that the federal proceedings did not interfere with the state litigation.  In 

Marran v. Marran, 376 F.3d 143 (3d Cir. 2004), for example, the Third Circuit refused to abstain 

under Younger where Òlitigation regarding custody [was] still ongoing in the state court,Ó but 

there were Òno ongoing state proceedings regarding the adequacy of OCYÕs investigationÓ from 

which the custody proceedings stemmed.  Marran, 376 F.3d at 155.  Similarly in Gwynedd 

Properties, the Third Circuit reversed in part the District CourtÕs dismissal of the complaint 

under Younger, holding that abstention is inappropriate despite the existence of ongoing related 

state proceedings Òwhere federal proceedings parallel but do not interfere with the state 

proceedings.Ó  Gwynedd Props., 970 F.2d at 1201.  In such circumstances, the second 

requirement of the Younger abstention doctrine is not met Òas the federal action does not 

interfere with state proceedings implicating important state interests.Ó  Id. at 1203. 

 Gwynedd Properties is instructive in other respects as well.  In that case, a real-estate 

developer brought a ¤ 1983 action, challenging the rejection of a land development plan.  Id. at 

1198.  The court acknowledged that Òthere is some overlap, factually and to a lesser extent 

legally, between this action and the proceedings pending in the common pleas court,Ó but 

concluded that Òwith the exception of some aspects of [GwyneddÕs] federal claims for injunctive 
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relief, as to which [Gwynedd] concedes abstention is appropriate, the federal claims demonstrate 

no disrespect for the stateÕs jurisdiction to adjudicate any of the claims pending in the common 

pleas court.Ó  Id. at 1201.  This is because, Ò[u]nlike the state proceedings in which the legality of 

land use ordinances are at issue, here [Gwynedd] alleges that the defendants have applied these 

ordinances maliciously in order to deprive [Gwynedd] of its federal constitutional and statutory 

rights.Ó  In other words, the federal complaint was based on the defendantsÕ Òallegedly unlawful 

course of conduct, and d[id] not challenge the legality of any ordinance.Ó  Id. at 1202.  

Accordingly, Gwynedd Properties held that the federal action did not interfere with important 

state interests, and thus abstention was inappropriate.  Id. at 1203.  See also Assisted Living 

Assoc. of Moorestown, L.L.C. v. Moorestown Township, 996 F. Supp. 409, 433 (D.N.J. 1998) 

(ÒPlaintiffs are not attempting to use the federal forum as an end run around state enforcement 

efforts.  Rather, Plaintiffs have chosen to assert their federally protected rights in federal court.  

Accordingly, I conclude that Younger abstention is not warranted.Ó). 

 The same result follows here, where there is no ongoing state proceedings from which 

this Court could abstain.  In fact, there are not even any outstanding fines from the earlier 

Municipal Court proceedings whose collection could be affected by this CourtÕs judgment.  And, 

as set forth in detail above, the Complaint does not seek ÒdisgorgementÓ of any fines, and, in any 

event, the Atlantic City Municipal Court to which those fines were paid is not a party to this 

action. 

 Moreover, the cases relied upon by the State Defendants are inapposite.  Unlike OÕNeill 

v. City of Philadelphia, 32 F.3d 785 (3d Cir. 1994), for example, Plaintiffs do not seek to 

ÒinvalidateÓ any state courtÕs judgment, but rather are challenging the State DefendantsÕ 

discriminatory conduct that led up to the state-court proceedings.  There, the state traffic court 
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denied plaintiffsÕ request for a hearing, informing them that parking violation cases were now 

subject to administrative adjudication.  Id. at 788.  The plaintiffs then filed their federal suit, 

Òalleging that the City had violated their constitutional and state-law rights by denying them a 

hearing before the traffic court with respect to the parking tickets.Ó  Id.  Thus, in O’Neill, 

plaintiffs engaged in creative pleading in an attempt to relitigate an issue that the state court 

already decided.  Continuing the federal lawsuit under those circumstances would have 

constituted what the Supreme Court has described as Ò[f]ederal post-trial intervention, in a 

fashion designed to annul the results of a state trial.Ó  Huffman v. Pursue, Ltd., 420 U.S. 592, 609 

(1975).  The same cannot be said, however, for a federal lawsuit, as here, that is not seeking 

revocation of any municipal court disposition and would not undermine the state courtÕs 

judgment.  See, e.g., Gwynedd Properties, 970 F.2d at 1203.  That is also the case here. 

 The other cases that the State Defendants rely on are similarly distinguishable.  See, e.g., 

Zahl v. Harper, 282 F.3d 204, 209 (3d Cir. 2002) (abstaining under Younger where the federal 

plaintiff sought Òan injunction to restrain [the state administrative agency] from pursuingÓ an 

ongoing Òadministrative prosecution of himÓ); Port Auth. Police Benevolent Assoc., Inc., 973 

F.2d 169, 172 (3d Cir. 1992) (abstaining under Younger, observing that Òlitigation is currently 

pending in the New York state court concerning the very same parties and the very same issues 

as in the present federal suitÓ); Cade v. Newman, 422 F. Supp. 2d 463, 467 (D.N.J. 2006) (noting 

that plaintiffÕs claims Òwould require this Court to rule upon issues relevant to the disposition of 

the state criminal chargesÓ that were pending at the time); W.K. v. N.J. Division of 

Developmental Disabilities, 974 F. Supp. 791, 794 (D.N.J. 1997) (Ò[P]laintiffs apparently do not 

dispute that there is an ongoing state proceeding that is judicial in nature.Ó); Lueder v. N.J. Bd. of 

Nursing, No. CIV. 99-5744 (JBS), 2000 WL 959490, at *6-7 (D.N.J. July 11, 2000) (applying 
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both the Younger and the Rooker-Feldman abstention doctrines where the federal plaintiff 

asserted claims that were at the center of an ongoing state-court case). 

 

2. The Municipal Court proceedings did not provide an 
adequate opportunity to raise PlaintiffsÕ federal claims. 

 
 It is well established that in order for Younger abstention to apply, the state court 

proceedings must afford an adequate opportunity to raise the federal claims.  Middlesex County, 

457 U.S. at 432.   

Here, the State Defendants do not argue, or even suggest, that Plaintiffs could have 

responded to Municipal Court criminal summonses by seeking civil damages for constitutional 

claims based on invidious racial discrimination in the selection and manner of inspection and an 

ensuing cover-up.  Indeed, it is for this reason that the Supreme Court has held that Younger 

abstention is inappropriate where a plaintiff asserts a claim for monetary damages.  See 

Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 721 (1996) (Ò[I]n cases where the relief being 

sought is equitable in nature or otherwise discretionary, federal courts . . . may decline to 

exercise jurisdiction.  By contrast, while we have held that federal courts may stay actions for 

damages based on abstention principles, we have not held that those principles support the 

outright dismissal or remand of damages actions.Ó).  See also Marran, 376 F.3d at 155 (noting 

that Quackenbush seems to Òindicate that abstention under Younger principles is not proper when 

damages are soughtÓ). 

 

B. Rooker-Feldman Abstention Does Not Apply To PlaintiffsÕ Claims. 
 
 The Rooker-Feldman doctrine obtained its name from two Supreme Court cases, Rooker 

v. Fidelity Trust Co., 263 U.S. 413 (1923), and D.C. Court of Appeals v. Feldman, 460 U.S. 462 
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(1983).  In Rooker, the parties defeated in state court filed a lawsuit in federal court, requesting 

that the state supreme courtÕs judgment be Òdeclared null and void.Ó  Rooker, 263 U.S. at 414.  

The Court held that district courts are courts of Òoriginal jurisdiction,Ó and only the United States 

Supreme Court can exercise appellate authority to Òreverse or modifyÓ a state-court judgment.  

Id. at 416.  Accordingly, the Court affirmed a decree dismissing the suit for lack of jurisdiction.  

Id. at 417. 

Sixty years later in Feldman, the Court faced another lawsuit where Òstate-court losersÓ 

sought relief in federal court.  The two plaintiffs petitioned the District of Columbia Court of 

Appeals to waive a Rule that required D.C. bar applicants to have graduated from a law school 

approved by the American Bar Association.  After the D.C. court denied their waiver requests, 

the plaintiffs filed suit in federal court alleging that the state courtÕs denial of their waiver 

petitions violated, inter alia, the Fifth Amendment and federal antitrust laws.  Feldman, 460 U.S. 

at 468-69, 572.  The Court held that to the extent that plaintiffs sought a review of the state 

courtÕs denial of their waiver petition, the district court lacked subject matter jurisdiction over 

their complaints under the principle stated in Rooker.  Id. at 482.  Importantly, however, Ò[t]o the 

extent that [plaintiffs] mounted a general challenge to the constitutionality of [the Rule], [], the 

District Court did have subject matter jurisdiction over their complaints.Ó  Id. at 482-83.  This 

distinction highlights the narrow application of the Rooker-Feldman doctrineÑ a federal court 

must only abstain when a federal plaintiff seeks to reverse or undermine a state-court judgment. 

Despite the distinction drawn in Feldman, the Supreme Court in Exxon Mobil Corp., 

Exxon Chem. Arabia, Inc. v. Saudi Basic Indus. Corp., 544 U.S. 280, 284 (2005), noted that 

federal courts have Òsometimes construed [the Rooker-Feldman doctrine] to extend far beyond 

the contours of the Rooker and Feldman cases, overriding CongressÕ conferral of federal-court 
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jurisdiction concurrent with jurisdiction exercised by state courts, and superseding the ordinary 

application of preclusion law.Ó  Id. at 283.  To remedy this misapplication of the doctrine, Exxon 

Mobil emphasized that the Rooker-Feldman doctrine is narrow, Òconfined to cases of the kind 

from which the doctrine acquired its name:  cases brought by state-court losers complaining of 

injuries caused by state-court judgments rendered before the district court proceedings 

commenced and inviting district court review and rejection of those judgments.Ó  Id. at 284 

(emphasis added). 

Here, Rooker-Feldman abstention is inappropriate because Plaintiffs are not seeking to 

undermine any state-court judgment.  Indeed, PlaintiffsÕ constitutional claims of race 

discrimination and an ensuing cover-up have never been raised in any prior state court 

proceeding.  For this reason, this case most closely resembles the Third CircuitÕs decision in 

DesiÕs Pizza, Inc. v. City of Wilkes-Barre, 321 F.3d 411, 415, 424-26 (3d Cir. 2003). 

In DesiÕs Pizza, the plaintiffs Òasserted that the defendants [the City of Wilkes-Barre, 

Pennsylvania, and several city officials] had violated their constitutional rights to due process 

and equal protection and had violated several federal civil rights statutesÓ through, inter alia, the 

actions that the defendants took concerning DesiÕs Pizza.  DesiÕs Pizza, 321 F.3d at 415.  DesiÕs 

Pizza, a bar and restaurant with a number of African-American and Latino clientele, became a 

subject of Òpublic criticismÓ in the predominantly white City of Wilkes-Barre, Pennsylvania.  Id.   

Plaintiffs alleged that Òthese complaints [] were motivated by a desire to drive African-

Americans and Latinos out of Wilkes-Barre,Ó and that the Òdefendants shared this objectiveÓ in 

launching numerous efforts to close down DesiÕs Pizza.  Id.  These efforts included the filing of a 

complaint in state court against the defendants, which led to a state court judgment that DesiÕs 
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Pizza presented a Òcommon nuisanceÓ; the court also issued a year-long injunction of DesiÕs 

PizzaÕs operations.  Id. at 416-17. 

Notably, the plaintiffs in DesiÕs Pizza informed the state court that they would file a 

federal lawsuit based on defendantsÕ conduct that led up to the state lawsuit, but explicitly stated 

that Òthey did not wish to have their federal claims adjudicated by the sate court, and that they 

were describing their federal claims to the state court only so that the state court could construe 

the state law issues in light of the federal claim.Ó  Id. (quotations and citations omitted).  The 

plaintiffs then filed a federal lawsuit, alleging several federal causes of actions based on the 

contention that defendants engaged in Òselective prosecution,Ó singling DesiÕs Pizza out, and 

treating it Òfar harsher [] than other businesses similarly situated.Ó  Id. at 425 n.2, 426 n.4; see 

also id. at 426 n.4 (ÒIt may be the case that many establishments in Wilkes-Barre constituted 

Ôcommon nuisancesÕ under Pennsylvania law at all times relevant to the complaint, but the 

defendants chose to focus solely on DesiÕs.Ó). 

Then-Judge Alito, writing for the Third Circuit majority, emphasized the narrow 

application of the Rooker-Feldman doctrine, holding that it applies only Òunder two 

circumstances: first, if the claim was actually litigated in state court prior to the filing of the 

federal action or, second, if the claim is inextricably intertwined with the state adjudication, 

meaning that federal relief can only be predicated upon a conviction that the state court was 

wrong.Ó  DesiÕs Pizza, 321 F.3d at 419 (internal quotations, citations and alterations omitted).  

The court held that the federal claim was not Òactually litigatedÓ because the parties made no 

reference to that claim in state court proceedings and the state courtÕs opinion did not discuss the 

claim.  See id. at 420-21.  The true question, then, was whether the federal claim was 

Òinextricably intertwined with the state adjudicationÓ; the court maintained that this requirement 
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is only met when the federal court “must determine that the state court judgment was erroneously 

entered” or must “take action that would render the state court’s judgment ineffectual.”  Id. at 

421 (internal quotations, citations and alterations omitted).  The court concluded that the Rooker-

Feldman doctrine did not bar plaintiffs’ suit in DesiÕs Pizza because “the state court’s finding 

that Desi’s was a ‘common nuisance’ under Pennsylvania law does not mean that a ‘campaign of 

harassment’ against the establishment, such as the one allegedly waged by the defendants, would 

comport with the Equal Protection Clause or with 42 U.S.C. §§ 1981 and 1982.”  Id. at 423.  

Thus, a favorable disposition on the federal claim would not reverse or undermine the state-court 

judgment. 

Moreover, DesiÕs Pizza is not unique.  Its holding is consistent with the Third Circuit’s 

decisions in Parkview Assocs. PÕship v. City of Lebanon, 225 F.3d 321, 326 (3d Cir. 2000) 

(holding that Rooker-Feldman does not apply because the “adjudication by a federal court of 

Parkview’s discrimination claims would not require the federal court to determine that the state 

court was wrong”), and Marran v. Marran, 376 F.3d 143, 154 (3d Cir. 2004) (refusing to abstain 

under the Rooker-Feldman doctrine where a favorable resolution of the federal plaintiffs’ claims 

would not require the federal court to find that the state court’s judgment was wrong). 

Finally, the cases cited by the State Defendants are readily distinguishable because in 

each the plaintiff asked a federal court to reverse a state court’s judgment.  See Gary v. Braddock 

Cemetery, 517 F.3d 195, 200-01, 206-07 (3d Cir. 2008) (applying the Rooker-Feldman doctrine 

where “[i]n both state and federal court, the Plaintiffs have alleged an unconstitutional taking of 

property,” the state court “held that there was no taking,” and “[i]n order for this court to find for 

the Plaintiffs, it would have to conclude that they were deprived of a property right, a finding 

which would directly contradict the state court’s holding”); E.B. v. Verniero, 119 F.3d 1077, 
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1091 (3d Cir. 1997) (ÒTo grant E.B. relief would require an inferior federal court to determine 

that the New Jersey courtÕs judgment was erroneous and would foreclose implementation of that 

judgment.Ó); Church of Univ. Bhd. v. Farmington Township Supervisors, No. 07-4021, 2008 WL 

4636495, at *3 (3d Cir. Oct. 20, 2008) (unpublished) (noting that the District Court properly 

abstained under the Rooker-Feldman doctrine because the federal lawsuit would have required 

Òthe District Court to find that the order of the [state court] was erroneousÓ); Sutton v. Sutton, 71 

F. Supp. 2d 383, 391-92 (D.N.J. 1999) (abstaining under the Rooker-Feldman doctrine where the 

federal claims do Ònothing more than rehash claims that were or could have been made in any of 

the previous state lawsuits,Ó and are Ònothing more than another expression of plaintiffÕs 

continuing distress over . . . the state courtÕs alleged failure to satisfactorily redress his 

complaintsÓ); Forchion v. State of New Jersey, No. 06-623, 2007 WL 2248112, at *1-2 (D.N.J. 

Aug. 1, 2007) (applying Rooker-Feldman where the plaintiff sought to, in effect, reverse the state 

courtÕs decision with regard to his childÕs custody issues). 

For these reasons, the Younger and Rooker-Feldman abstention doctrines are inapplicable 

in this case. 

 

V. PLAINTIFFSÕ CLAIMS ARE NOT BARRED BY THE STATUTE OF 
LIMITATIONS.  

 
 Plaintiffs have alleged an ongoing, continuous campaign to  deprive them of the equal 

protection of the laws that began in approximately 2000 and continues this day.  Although 

Plaintiffs do not have the burden of producing admissible evidence in response to a motion to 

dismiss, it is worth noting that evidence produced in discovery supports a finding of a continuous 

violation.  For example, evidence shows that Plaintiffs were still being singled out on the basis of 

race, stopped, and subjected to disparate treatment in inspections as late as March 29, 2007.  See 
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Kane Cert., Ex. M (CBIU internal email reflecting complaint of disparate treatment by Plaintiff 

Major Tours, Inc. on March 29, 2007).  Moreover, two of the three CBIU inspectors identified 

by whistleblower Wilfred Grotz are still employed by the State (namely, Michael Calorel and 

Vincent Bartolone), and the third, Vincent Schulze, did not retire from the CBIU until December 

31, 2008. 

 In response to the allegations of a continuing violation in the Complaint and reflected in 

the evidence produced in discovery, the State Defendants have asserted the affirmative defense 

of statute of limitations.  The parties agree that New Jersey’s two-year statute of limitations, 

N.J.S.A. 2A:14-2, applies to Plaintiffs’ claims.7  However, the agreement ends there.  The State 

Defendants, through a series of unsupported legal contentions and leaps of logic, argue that this 

statute of limitations precludes all of Plaintiffs claims.  This is erroneous for at least three 

reasons. 

 First, the State Defendants erroneously rely on Bougher v. Univ. Of Pittsburgh, 882 F.2d 

74 (3d Cir. 1989), for the proposition that all of Plaintiffs’ claim should be dismissed in their 

entirety.  But Bougher is inapposite.  There, summary judgment was entered against the plaintiff 

on the basis of the statute of limitations because “none of the activity alleged to have occurred 

within the statute of limitations period constituted unlawful acts in violation of Section 1983.”  

Id. at 80 (emphasis added).  Here, by contrast, Plaintiffs allege that racist inspectors in the CBIU 

have subjected them to disparate treatment on the basis of race and continued to do so during 

the limitations period.  Moreover, the State Defendants’ own emails confirm that one of the 

                                                
7  This action was filed on June 15, 2005.  Therefore, even without the application of any 

form of tolling, Plaintiffs can assert claims for any and all illegal acts performed after 
June 15, 2003.  The cover-up launched in response to the Sugarman letter of September 
11, 2003 clearly occurred during the limitations period.  Therefore, Plaintiffs’ due 
process claim unquestionably falls within the limitations period. 
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racially discriminatory inspections occurred as late as March 29, 2007Ñ nearly two years after 

the initial Complaint was filed in this matter. 

 Second, the State Defendants urge the Court to adopt a new pleading rule, far more 

exacting than either Fed. R. Civ. P. 8(a) or 9(b), that would require Plaintiffs to plead with 

specificity the exact date of every instance in which their rights were violated in order to survive 

a statute of limitations challenge on a motion to dismiss.  Not surprisingly, they do not cite to a 

single legal authority from any jurisdiction for this novel rule.  In fact, Plaintiffs need only 

provide a Òshort and plain statement of the claim showing that the pleader is entitled to relief in 

order to give the defendant fair notice of what the claim is and the grounds upon which it rests . . 

. a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual 

allegations.Ó  Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007) (internal quotations and 

citations omitted). 

 Third, the State Defendants ignore the fact that both state and federal tolling principles 

apply in Section 1983 litigation.  See Kach v. Hose, Ñ  F.3d Ñ , No. 08-3291, 2009 WL 

4931636, at *8 (3d Cir. Dec. 23, 2009).  Here, the statute of limitations should be tolled, and 

Plaintiffs should be permitted to recover for illegal acts prior June 15, 2003, because the State 

Defendants engaged in a continuing violation and actively misled Plaintiffs with respect to their 

cause of action. 

 Both state and federal law recognize the continuing violation tolling principle in 

discrimination cases.  See, e.g., Wilson v. Wal-Mart Stores, 158 N.J. 263, 273 (1999) (Ò[T]he 

cumulative effect of a series of discriminatory or harassing events represents a single cause of 

action for tolling purposes and the statute of limitations period does not commence until the date 

of the final act of harassment.Ó); West Philadelphia Elec. Co. v. Philadelphia Elec. Co., 45 F.3d 
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744, 754 (3d Cir. 1995) (Ò[C]ertain types of violations are continuing in nature, making it 

appropriate to measure the running time of the required time period from the last occurrence of 

the discrimination and not from the first occurrence.Ó) (internal quotations omitted).  To establish 

a continuing violation, a plaintiff must establish that: (1) at least one act occurred within the 

filing period; and (2) the conduct complained of is Òmore than the occurrence of isolated or 

sporadic acts of intentional discrimination.Ó  West Philadelphia, 45 F.3d at 754-55 (quoting 

Jewett v. International Tel. and Tel. Corp., 653 F.2d 89, 91 (3d Cir. 1981)). 

 Here, both requirements are easily met.  Plaintiffs contend that one of the illegal and 

racially discriminatory inspections occurred as late as March 29, 2007Ñ nearly two years after 

the initial Complaint in this matter was filed.  See Kane Cert., Ex M (CBIU internal email 

reflecting complaint of disparate treatment by Plaintiff Major Tours, Inc. on March 29, 2007).  In 

addition, the acts of discrimination complained of were neither isolated nor sporadic.  Rather, as 

set forth in detail in the testimony of whistleblower Wilfred Grotz, CBIU inspectors ÒbraggedÓ 

about Ògetting black busesÓ and Òminority church buses.Ó  See Grotz Dep. at 53 and 51 (Kane 

Cert., Ex. F).  CBIU Inspections Schulze, Calorel, and Bartolone were ÒobsessedÓ with getting 

such buses because, according to Defendant Calorel, Òniggers run junk.Ó  Id. at 51 and 19.  

Moreover, finding a continuing violation is especially appropriate here because MCSAP 

inspections records are kept in a federal database, which is then used to determine whether future 

inspections will take place.  Thus, the discrimination that Plaintiffs suffered in Atlantic City prior 

to June 15, 2003 made them more likely to be stopped in the future during the limitations 

periodÑ even in jurisdictions outside of New Jersey where no such discrimination takes place.  

Complaint ¦ 28 

Case 1:05-cv-03091-JBS-JS   Document 285    Filed 01/04/10   Page 43 of 47



 37 

   Both state and federal law also recognize tolling of a statute of limitations where a 

defendant “actively misleads” a plaintiff with respect to his or her cause of action.  See 

Villalobos v. Fava, 342 N.J. Super. 38, 50 (App. Div. 2001) (equitable tolling applies “where the 

complainant has been induced or tricked by his adversary’s misconduct into allowing the filing 

deadline to pass”) (quoting Dunn v. Borough of Mountainside, 301 N.J. Super. 262, 280 (App. 

Div. 1997)); Oshiver v. Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 1389 (3d Cir. 1994) 

(equitable tolling applies where a defendant “actively misleads” a plaintiff regarding elements of 

the cause of action). 

 As set forth in detail in the Statement of the Case, there is overwhelming evidence that 

the State Defendants actively misled Plaintiffs in an attempt to prevent them from filing a 

lawsuit.  Specifically, from September 2003 through early 2005, the State Defendants repeatedly 

represented to attorneys representing the Plaintiffs that their allegations of discrimination were 

being investigated and/or had been investigated at the highest levels of the State, but no evidence 

of wrongdoing was discovered.  These repeated representations were false.  In fact, no 

investigation ever occurred, and the State Defendants actively concealed the evidence of 

discrimination in CBIU inspections that had been discovered, purely by chance, in the separate 

but contemporaneous “one-eyed nigger” investigation.  See, e.g., Taylor Report (December 8, 

2003) at 4 (“Mr. Ricks also made observations in the disparate treatment offered to the majority 

vendors who passed DOT inspections more frequently versus the minority vendors who had 

not.”) (Kane Cert., Ex. E). 

 For these reasons, the statute of limitations should be tolled and Plaintiffs should be 

permitted to recover for all the illegal acts at issue in this case. 
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VI . PLAINTIFFS Õ ALLEGATIONS REGARDING A CONSPIRACY, PUNITIVE 
DAMAGES, AND RACIAL ANIMUS ARE SUFFICIENT . 

 
 Finally, the State Defendants argue that PlaintiffsÕ claims regarding a conspiracy, 

punitive damages, and racial animus are insufficient to allow these claims to continue.  The 

following passage from the State DefendantsÕ brief is typical of these arguments: 

Here, Plaintiffs have failed to allege with the required particularity that State 
Defendants themselves acted with racial animus.  Rather, they allege facts from 
which the Court could infer that discrimination is not a plausible conclusion.  
Plaintiffs have done nothing more than allege broadly conclusory allegations that 
State Defendants engaged in Òracial profilingÓ or acted Òon account of PlaintiffÕs 
race.Ó  They also allege that State Defendants acted Òintentionally and with actual 
malice.Ó  These allegations are not entitled to an assumption of truth. 
 

See State DefendantÕs Brief (November 2, 2009) at 34 (Docket No. 260-2) (emphasis added). 

 Plaintiffs do not believe that in light of the entire Complaint such an argument ever had 

any validity, but it clearly has no place in this litigation after the deposition of whistleblower 

Wilfred Grotz.  Plaintiffs have sworn testimony from a CBIU inspector that Defendants Vincent 

Schulze and Michael Calorel, as well as their unnamed co-conspirator Vincent Bartolone, openly 

ÒbraggedÓ about ÒtargetingÓ Òchurch buses or minority busesÓ and how they Òget them all the 

time.Ó  They were ÒobsessedÓ with doing so out of a belief that Òniggers run junkÓÑ Òall niggers 

on them and theyÕre all junk.Ó  See Grotz Dep. at 16-19, 21, and 48-53 (Kane Cert., Ex. F).  

Plaintiffs submit that this testimony, together with the testimony quoted at length in the 

Statement of the Case, constitutes a sufficient allegation of a conspiracy within the CBIU based 

on racial animus that should be punished by punitive damages. 

 If the State Defendants want to continue to turn a blind eye to the problems in the CBIU, 

as they have for more than seven years now, then that is their choice.  But they should not ask 

this Court to join them in ignoring the obvious. 
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CONCLUSION 

 For all of the foregoing reasons, the State DefendantsÕ motion to dismiss should be 

denied. 
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