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INTRODUCTION

“Niggers run junk.”

“One-eyed nigger.”

“Do your work with vigor and be replaced by a nigger.”

The preceding quotations are repeated in all their ugliness because their mere appearance
on the printed page does more to illustrate the flaw in the State Defendants’ motion to dismiss
than the following 39 pages' of facts and legal argument ever could. These quotations are not
from Selma or Montgomery in 1965, but rather from Atlantic City, Trenton, and other New
Jersey locales in the last decade. Nor are they mere allegations made by parties hoping to
recover in this lawsuit. Rather, they come straight from the mouths of members of New Jersey’s
Commercial Bus Inspection Unit as reported by a whistleblower—a former employee of that
Unit who came forward under oath to tell the truth about how his Unit operated on a day-to-day
basis. And most importantly, these quotations are neither cherry-picked nor unrepresentative.
They reflect on-going racial bias manifested in conduct towards fellow employees, job
applicants, and bus operators. But rather than confronting these facts head-on and dealing with
their obvious legal significance, the State Defendants simply pretend that they do not exist, and
ask this Court to do the same.

As the following analysis will demonstrate, in detail, Plaintiffs have been egregiously
wronged and have asserted legally sufficient claims for relief. Accordingly, the State

Defendants’ motion to dismiss should be denied.

On December 17, 2009, this Court approved a stipulated Consent Order permitting the
parties to exceed the page limits of Local Rule 7.2(b) by not more than 10 pages. See
Docket Entry No. 274.
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STATEMENT OF THE CASE

Procedural Posture
This motion has an unusual procedural postéihough it is the first and only motion
to dismiss to be filed in this case, it comes after significant discovery has taken place. Fact
discovery is nearly complete, and the parties anticipate filing expenttsan early 2010. Thus,
in addition to the allegations in the operative Second Amended Complaint (the OComplaintO),
there is a significant body of evidence that supports PlaintiffsO claims and sheds light on the
nature of the allegations in the Complai Accordingly, that evidence is set forth below as

appropriate.

Background

Plaintiffs are six AfricarAmerican owned and operated bus companies and their
individual owners. Complaint }; 2L0. Each Plaintiff operates bus tourder alia, between
Philadelphia and Atlantic Cityld. | 24. Their clientele are also largely Africakmerican Id.

They operate tours to casinos that market and cater to Afticarican®l especially the
Showboat Casino on Friday and Saturday niglus.

The OState DefdantsO are certain agencies and employees of the State of New Jersey
that oversee, supervise, administer, and operate the Commercial Bus Inspection Unit (©CBIUO).
The CBIU conducts inspections of commercial buses operating in New Jersey as part of the
federal Motor Carrier Safety Assistance Program (OMCSAPO), a fefiendiég grant program

administered by the federal Motor Carrier Safety Administratidn; 27.

2 In addition to the State Defendants, there are twestate Defendantdames Restuccio

and JimmyOs Lakeside Garage, who are not ptrtieis motion.
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When a charter bus drops off its passengers in Atlantic City, CBIU inspectors can board
the bus and direct the driver to take it to a nearldyioc inspection location. In theory, and
according to CBIU officials, buses are selected for inspection using one of three vhicd
methods: (1) preletermined random selectiong,, every thirdous); (2) the busesO prior safety
records as contained in certain databases maintained by the federal government; or, (3) obvious,
visible safety defects.

Once the bus arrives at the hoc inspection location, CBIU inspectors conduct safety
inspections bthe bus. If the inspectors find any safety violations, they have the authority to
issue a notice of violation and/or take thes out of service and requiteat it be towed, and also
to issue a summons for a fine against the carrier. If the bus plssespection, it is supposed
to receive a Commercial Vehicle Safety Alliance (OCVSAO) sticker that prevents it from being

inspected again during that calendar quariér; 33.

Allegations of Discriminatory Treatment in the Complaint
The gravamen ahe Complaint is that the State Defendants Ohave denied Plaintiffs equal
protection under the law by discriminating against them on account of their race and treating
them more harshly than similarjtuated white bus operatorsi® | 45. As the Comlint

alleges in detail, this racial discrimination has infeeteeryaspect of the CBIUOs inspections in

Atlantic City:
¥ Stopping and Inspecting PlaintiffsO buses are selected for stops and
inspections on account of race and not for just causena based on the
raceneutral criteria set forth aboveld. | 25.
¥ Unduly Burdensome InspectionsPlaintiffsO buses are routinely and

unnecessarily subjected to the highest level of inspection, Level 1, which
requires inspection of the inside, outsidesgganger compartment, and
undercarriage of the bugd. | 31.
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¥ Unnecessary DelaysLevel 1 inspections are supposed to take
approximately one hour. PlaintiffsO buses, however, are typically held for
three to four hoursld. | 32.

¥ No Opportunity for Ong#e Repairs CBIU inspectors typically allow
white bus owners and operators an opportunity to repair buses that fail
inspection on the lot near the inspection site. But Plaintiffs and other
African-American owned bus companies are typically not giveh anc
opportunity and, instead, their buses are placed out of service and towed
away. Id. | 34. This has occurred even when the wiaitened buses have
inferior safety recordsld. | 35.

¥ Tickets & Fines PlaintiffsO buses are ticketed and issued sunesiéors
fines on account of race and not for just cause (ot based on any
legitimate safety concernshd. | 25. The State Defendants have even
fabricated violations and declared PlaintiffsO new or neanlybuses to
be unsafeld. | 37.

¥ Out of Service/Towing PlaintiffsO buses are placed out of service, towed,
and impounded on account of race and not for just caesenft based on
any legitimate safety concerndyl. | 25.

¥ No CVSA StickersEven when their buses pass inspection, Plaintiffs
usually arenot given CVSA stickers to prevent them from being inspected
again in the same calendar quartet..| 33.

¥ Contaminated Safety RecordBecause MCSAP inspection records are
kept in a federal database, and because these records are used in New
Jersg and other jurisdictions to determine whether future inspections will
take place, the discrimination in Atlantic City contaminates PlaintiffsO
safety records with false information and makes them more likely to be
stopped in the futufé even in jurisdictios outside of New Jersey where
no intentional discrimination takes pladel. | 28.

This discriminatory harassment has become so severe in recent years that Plaintiffs have
been forced to reduce or even eliminate their trips to Atlantic City, resultsgvere loss of

business and other economic harrts.| 40.
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Evidence of Discriminatory Intent and Treatment Produced in Discovery

Discovery in this case was routine until Plaintiffs learned—almost entirely by accident—
that in 2003 Defendant Vincent Schulze, the Chief of the CBIU, was investigated for allegedly
having called his secretary, who was both African-American and blind in one eye, a “one-eyed
nigger.” Plaintiffs sought the records of that investigation, but the State Defendants vigorously
resisted until Magistrate Judge Schneider ordered that the records be produced. When they
finally were, Plaintiffs learned that the “one-eyed nigger” allegation merely scratched the surface
of racial discord in the CBIU.

During the course of the “one-eyed nigger” investigation, NJDOT Affirmative Action
Specialist Frederick Taylor learned that a second African-American secretary had serious issues
with Defendant Schulze because he was, to use her words, “a racist pig.” SeeBlue Interview
Memo (October 15, 2003) (Kane Cert., Ex. A). It was also learned that Defendant Schulze had
accused Gerald Sledge, another African-American CBIU employee, of practicing “voodoo” and
having “blood and chicken feathers” in his vehicle. SeeGrotz Memo (January 7, 2004) at 2
(Kane Cert., Ex. B). In addition, during this same time period Jeffrey Boyd, an African-
American applicant for an inspector position, charged that he had been rejected for that position
by members of the Unit because of his race. SeeKokotajlo Email (October 15, 2003) (Kane
Cert., Ex. C).

While these allegations of misconduct within the CBIU are serious, they pale in
comparison to the evidence Taylor uncovered that the CBIU was discriminating on the basis of
race in conducting inspections. Walter Ricks, a recently retired CBIU inspector, told Taylor that
he had witnessed “racial remarks’ and “discriminatory covert behavidrin the conduct of

inspections. SeeRicks Interview Memo (October 24, 2003) (Kane Cert., Ex. D) (emphasis
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added). Most importantlyRicks believed thattere was a disparityni the inspection of

minority owned company vehicles versus majority owned operators who more frequently
passed inspectia® Id. (emphasis added). TaylorOs final report on the &edeniggerO
allegation thus oted that: Mr. Ricks also made observations in the disparate treatment offered
to the majority vendors who passed DOT inspections more frequently versus the minority
vendors who had noD SeeTaylor Report (December 8, 2003) at 4 (Kane Cert., Ex. E)
(emphasis added).

As a direct result of the hafdught battle to win release of the Oayed niggerO
investigatory file, a whistleblower from within the CBIU named Wilfred Grotz recently came
forward. His testimony paints an ugly and shocking portrah@iriner workings of the CBIU
that confirms PlaintiffsO allegations in all respects. Accordingly, his testimony is presented here
in detail:

Q: Now, at this point in time did you believe that hig.[ Mr. SchulzeOs]
displeasure with Ms. Mathis widshad anything to do with her race?

A: Well, yeah. When he said she was a nigger, | was shocked

Q: Had you ever observed Mr. Schulze using that sort of language before
that?

A: No.

Q: Had you ever observed anybody else in the CBIU using that sort of
langua@?

A: Yes. Principal Investigator Bartolone. He had. | was meeting with one of

my workers and he had siidBartolone had a favorite saying, do your
work with vigor and be replaced with a nigger

* * *

Q: And other than Mr. Schulze and Mr. Bartoloneswvtiaere anyone at the
CBIU unit who used any sort of racial language like that?
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> Q 2 Q0 2 O 2

Mike Calorel.

When did you hear Mr. Calorel use that language?

Just about the buses down in Atlantic City.

And what did he say?

That they run junk. Said mggers run junk

And do you recall when you heard that said?

It happened befofébetween G99 and 2003 when | left, because they
really started stepping up the inspections down in Atlantic City. ThatOs all
they seem to do. | never worked down themaybe three times, but never
the way they did it now, with the ramps and all. | had gone down in the
early O80s. | would listen to what they would say. My office was right
outside Vince SchulzeOs.

So I understand you correctly, when you heard Miofel say that

niggers run junk, he wasnOt saying that to you, he was saying that to Mr.
Schulze?

Toward Spencer and Vince Schulze. And also said, thatOs why he moved

out of Sayreville to Lanoka Harbor because an African American family
moved in nexto him.

The second instance where Mr. Calorel talked about moving away because
of an African American family, that he told you directly?

Yes.

Just to be clear, when he told you that second story about moving because
of the African Amertan family, did he use the word nigger at that time?

Yes.

Did you ever hear Mr. Schulze talk about targeting minority buses in
Atlantic City?

Yes.
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Q: What did you hear him say?

He told me that he had enjoyed doing the inspections dbere, which |
didnOt really know he did inspections that much until he said he would go
to Atlantic City and Great Adventuréde says that the minoritid$ he

said blacks had junk buses. They knew it was a ticket. Down like
Atlantic City, they could d almost anything they want

Q: What do you mean when you say, they knew it was a ticket?

They knew they would find a defect, that these bus companies couldnOt
fix right on the spot like a bus from Academy. Could be a simple thing
like a light or brake adjustment that one of the other companies would
just, you know, fix it and go. But if there was one of the minority owned
buses, they didnOt have nobody to do it. DidnOt have a big fleet. They
were pretty much guaranteed impounded and they felt that a feather

in their cap, the impounds.

* * *

Q:  Justso IOm clear, when you say every time | was in the officeftheyOd
heOd be talking about it, are you talking specifically about minority buses
or all of them?

A: No, about all buses, but mostly whiey pulled overijke church buses
or minority buses. ThatOs where they got most of the tickets. from

Q: So did you hear them in particulastrike that. Let me rephrase that. Did
you ever hear Mr. Schulze talking about what you described as church
buses?

A: Yes.

Q: And how many times did you hear him talk about church buses?

They were like obsessed with them. They were after the church buses.
Even around here, up in the north, always been telling them to look for

church buses for some reasomlways seem a reason there were a lot of
minority church buses.

Q: And, specifically, what did you hear him [Mr. Calorel] say in reference to
minority buses?

A: Just always referred to them as niggers.
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MR. POLLINGER: As what?

THE WITNESS: Niggers.
BY MR. KANE:
Q: So you heard him say that on more than one occasion?
Yes, sir.

Did you ever hear Mr. Calorel talk about church buses?

> O ®

Same thing.Thinks all niggers on them and they’re all junk, how many

he would get, tell me how we get all the time. He would just talk about it
with anybody. Maybe | will be on the copy machine, we just got this bus
in Atlantic City. Just, | couldnOt believe it.

Q: Would it be right to say based on the description you just gave he was
bragging about @tting black buses?

A: Yes.
Grotz Dep. at 149, 21, and 483 (Kane Cert., Ex. F).
Finally, it should be noted thathenhe was deposeatout these allegations, Defendant
Caloreladmitted to using racial slurs on Obad daysO:
Q: Mr. Calorel, do you useacial slurs of any kind in the workplace?
A: IOm human. We all do it once in a while. IOm not an angel. If someone
says they didnOt, theyOd be a liar. We all have our days, good days and

bad days. In the workplace, no. 10m very friendly withidadathis.

See Calorel Dep. a28-29 (Kane Cert., Ex. G).

Allegations of a Cover-Up in the Complaint
In addition to being victims of invidious racial discrimination at the hands of CBIU
inspectors, the Complaint alleges a second, distinct constitutmhalPlaintiffsO due process

right to meaningful access to the courts was infringed upon when higken the Motor
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Vehicle Commission and Department of Transportation (specifically, Defendants Legreide,
Harrington, Lettiere, and Kolluri) attempteddoverup the CBIUOs unlawful condu@ee
Complaint | 42. See alsdstate of Smith v. Marasc818 F.3d 497, 511 (3d Cir. 2003)

(discussing due process cougr claims).

Evidence of a CovelUp Produced in Discovery

Discovery has yielded overwhelmingigence that the State Defendants knew the CBIU
was discriminating against Africemerican bus companies in the inspection process, but
attempted to cover it up so that Plaintiffs would never succeed in vindicating their rights in court.

The coverup bega on September 11, 2003, whelaintiffs and other AfricarAmerican
bus operatorghrough their attorney Robert Sugarmaent a letter tDefendant Lettiere, who
was the Commissioner of the New Jersey Department of Transportation at the tithenand
New Jersey Atorney General Peter C. Harve$eeSugarman Letter (Septertbll, 2003)
(Kane Cert., Ex. M The letteoutlined the CBIUOs discriminatory practices in detail, and called
for an official investigation into the ongoing misconduct.

Legreide reponded to Sugarman on October 29, 2003 in a letter written on behalf of
herself and Defendants Lettiere and KollUsieeLegreide Letter (October 29003) (Kane
Cert., Ex. I). The response stated that the allegations of discrimination in the CBIUshad be
taken Overy seriously.O It also claimedGiflajuses are selected for inspection based solely on
specific data and obvious visible safdifects. At no timare bus companies targeted based on
the ethnic or racial background of an operatdd.Cat 3.

In fact, the Legreide letter was a sham. It was actually written by Defendant Schulze.

SeeBednarz Dep. at 688 (Kane Cert., Ex. J). Even under the best of circumstances, it would

10
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have been inappropriate &low Schulze to investigate himseaihd his own Unit. But it was
particularly inappropriate to allow him to do so in October 2003, when he already had two other
racial discrimination complaints pending against him (namely, the- €@aeniggerO complaint
and the charge of employment disdnation byJeffrey Boyd). Moreover, SchulzeOs supervisor,
Thomas Bednarz, later testified tmatCivil rightsOor Gacial profilingdinvestigation ever took
place in response to Sugarmaleer. Id. at 7272. Indeed, no such investigatioras possible
beause, according to Bedna2We donOt have any expertise, we are bus inspectors, we are not
Civil Rights folks.Old. at 72. And, most importantly, the Legreide letter failed to disclose that
the Ooneyed niggerO investigation had already produced eédbat O[i]n fact, there was a
disparity in the inspection of minority owned company vehicles versus majority owned operators
who more frequently passed inspectio®€eRicks Interview MemdOctober 24, 2003) (Kane
Cert., Ex. D).

Thecoverup did not ed in October 2003 and continued through early 2005. During this
period, he State Defendants continli® communicate with Sugarmand his cecounsel
Janine Bauein writing, by phone, anth-person SeegenerallyBauer Dep. (Kane Cert., Ex. K).
Most importanty, in June 2004 Sugarman, Bauer, and a number of their clients met with
Defendant Sharon Harrington, who by that time had succeeded Legreide as Commissioner of the
Motor Vehicle Commission. According to Bauer, at that meeting:

Sharon [i.e., Defendant Halington] said she would investigate the complaints

and in an attempt to assess whether their complaints of discrimination were

valid and with respect to the complaints that there were racial epithets and just

general discourteous behavior that was allegethe part of the bus inspectors,

she would make sure that was corrected because regardless of whether a bus is in

bad shape should it be put out of service or not obviously the inspector needs to

be courteous in his job and so fortBhe said she wouldwestigate essentially

both aspects of that.

Id. at 2222 (emphasis added).

11
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This was also a sham. The investigation that Harrington promised never took place. In
addition, Harrington never disclosed that the final report ofidheeyed nigger” complaint had
made “observations in the disparate treatment offered to the majority vendors who passed DOT
inspections more frequently versus the minority vendors who had not.” Se€Taylor Report
(December 8, 2003) at 4 (Kane Cert., Ex. E); Bauer Dep. at 52-54 (Kane Cert., Ex. K). Nor did
Harrington ever disclose that her predecessor, Defendant Legreide, had personally disciplined
Schulze as a result of that final report and sent him to racial sensitivity training. Bauer Dep. at

54-55 (Kane Cert., Ex. K).

ARGUMENT

THE STANDARD ON A MOTION TO DISMISS.

On a motion to dismiss under Rule 12(b)(6), the Court must “accept all factual
allegations as true, construe the complaint in the light most favorable to the plaintiff, and
determine whether, under any reasonable reading of the complaint, the plaintiff may be entitled
to relief.” Philips v. County of Allegheny15 F.3d 224, 233 (3d Cir. 2008).

Here, both the State Defendants and Plaintiffs have relied on materials outside of the
pleadings. Pursuant to Rule 12(d), the Court may either disregard those materials, or treat the

motion as a motion for summary judgment under Rule 56.

. PLAINTIFFSO CLAIMS ARE NOT BARRED BY THE ELEVENTH
AMENDMENT.

Since the Supreme Court’s decision in Hans v. Louisianal34 U.S. 1 (1890), the
Eleventh Amendment has been interpreted as a bar against suing a state in federal court, even if

jurisdiction is predicated on a federal question rather than diversity of citizenship. But Eleventh

12
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Amendment immunity is far from an absolute rulén the century sincllans federal courts

have recognized at least three exceptions to Eleventh Amendment immunity by which states can
be held accountable in federal court for violations of federal law. First, plaintiffs can bring suits
for prospectivenjunctive relief against state officials in their official capaciti€&econd,

plaintiffs can bring suits for monetary damages against state officials ippérsonal capacities.

Third, the Eleventh Amendment is wholly inapplicable where Congressbinagated it pursuant

to Section 5 of the Fourteenth Amendménis set forth in detail below, each of these

exceptions applies in this case.

A. The Eleventh Amendment Does Not Bar Claims For Injunctive Relief
Against Individual State Officers In Their Official Capacity.

Ex Parte Young209 U.S. 123 (1908), allows private parties to seek injunctive relief
against state officials in their official capacity, notwithstanding the Eleventh Amendment,
because state officials are Ostripped of [their] officiaépresentative characterO when acting in
a way that violates federal lavid. at 130. The holding ifounghas developed into the well
settled rule that a state official acting in violation of federal law can be sued in federal court in

his official cgacity for prospective reliefSeee.g, Frew v. Hawkins540 U.S. 431, 437 (2004).

The State Bfendant® motion misconstruttse meaning ofhe Eleventh Amendment by
characterizing their claim as one of Osovereign imm@nitiie Supreme Court has used
the phrase Osovereign immunityO when referring to the immunity of states in their own
court systemsSee Alden v. Main®27 U.S. 706 (1999olding that the Constitution
protects a stateOs sovereign immunity in its own coumtspntrast, the Eleventh
Amendment addresses state immunity from suit in a federal foBe®J.S. Const.

amend. XI (OThe Judicial power of the United States sbiabie construed . . . .Ojhe

State fendantsO claim that the Court lacks subject matter jurisdiction is based on
Eleventh Amendment immunity, not sovereign immunity.

A fourth exception, for waiver by states pursuant to accepting federal funderg ainch

a waiver is a condition of federal fundirdge abrogationijs applicableonly if a Title VI
count is added to the Complaint

13
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Case law confirms that injunctions are a kind of prospective relief envisioned by the
CourtinYoung InEdelman v. Jordam15 U.S. 651 (1974), plaintiffs sought a panant
injunction halting thelelay of disability payments, and equitable restitution of wrongfully
withheld past paymentdd. at 656. The Supreme Court affirmed the injunction, but reversed the
District CourtOs grant of monetary relief, whether cadlstitution or damagedd. In sodoing,
the Court drewa line between the prospective remedies available uno@ng and the
retrospective relief that remains barred by the Eleventh Amendrtenthe Court drew this
distinction because Owhen the@tis in essence one for the recovery of money from the state,
the state is the real, substantial party in interest and is entitled to invoke its sovereign immunity
from suit even though individual officials are nominal defendarits.@ 668. Thereforavhen
private parties seek injunctive relief against state agents acting in their official capacity, the state
is held not to be a party of interest in the litigation (despite the cost of implementing the
injunction), and the Eleventh Amendment prohibitfalls away. Based on this interpretation of
Ex Parte Youngthe Third Circuit, inSpicer v. Hilton 618 F.2d 232 (3d Cir. 1980), noted that in
an Ounbroken line of authority extending back over 70 years, prospective equitable relief has
been issued wherstate officials were the nominal defendants.OwWell settled law, therefore,
permits injunctive relief against state officials for the violation of federal laws.

Plaintiffs here seek injunctive relief to halt ongoing violatiohtheir constitutioal
rights. SeeComplaint } 92. The Eleventh Amendment does not bar this Court from exercising

its jurisdiction and ordering this relief.
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B. The Eleventh Amendment Does Not Bar Claims For Monetary Relief
Against State Officials In Their Personal Capatity.

The Eleventh Amendment is inapplicable where, as in this case, state officials are sued
for monetary damages in their personal capacity.

In Opersonal capacityO lawsuitsplaintiff seeks to impose personal liability upon an
individual officer aml recover from the personal assets of that offie&arden State Electric
Inspection Servs. v. Levih44 Fed. AppOx 247, 250 (3d. Cir. 2005) (ciiagtucky v. Graham
473 U.S. 159, 165 (1985)). In contrast to claims against state institution®ecdctas sued in
their official capacity, both of which seek relief from the state itself, the goal of personal capacity
claims is to seek relief from the actual individual alleged to have violated federal law. Because
the Supreme Court has understoodEla/enth Amendment to protect state treasuries from
private claims, federal courts face no Eleventh Amendment bar to hearing private claims against
state actors sued in their personal capacity.

Moreover, state actors are personally liable for actionsitekan official capacity under
42 U.S.C. © 1983. IMonroe v. Pape365 U.S. 167, 184 (1961), the Supreme Court clarified
that the misuse of authority occurring while individuals acted under the asspgistatereated
authority areconsidered action®under color of law.O The Supreme Court has held that state
officials can bepersonally suetbr damagesor deprivations of individual rights if acting under
color of law Hafer v. Melg 502 U.S. 21 (1991). State actors capo aks personally liable aler
42 U.S.C. oo 1981 and 1985(3), as those provisions can even reach conduct that was purely
private in nature Seee.g, Al-Khazraji v. St. Francis Colleg&84 F.2d 505, 518 (3d Cir. 1986)
(Section 1981)Farber v. City of Patersqr40 F.3d 131, 13@d Cir. 2006) (Section 1985(3)).

Finally, it should be noted that the Statef@nhdants cite three cagbat supposedly stand

for the proposition thatfficials cannot be sued in their personal capacity if it is not alleged that
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they acted outside of theDduties as state employeesidse cases, however, do not stand for
that purported ruleWatts v. Internal Revenue Serv., 925 F.Supp. 271 (D.N.J. 1996) involved a
lawsuit against federal officials, which does not implicate the relationship between3&83
and Eleventh Amendment immunit§linger v. New Jersey, No. 025561, 2008 WL 4126181
(D.N.J. Sept. 4, 2008) erroneously conflates sovereign immunity with the absolute immunity
granted to particular government officials, such as judges ordéwis| whose sensitive duties
warrant a total shield from litigation. Lastly, defendants mischaract€nizéi/ v. Yurkovic, No.
06-4701, 2007 WL 4547365 (D.N.J. Dec. 18, 2007), which dismissed claims against entity
defendants based on the Eleventh Ameslimot against individual prosecutors acting in their
official capacity, ashe State Defendanisistakenly claim.

Plaintiffs have sued six individuals in their personal capacities: specifically, Defendants
Schulze, Calorel, Legreide, Harrington, Lettieand Kolluri. As set forth in detail in the
Statement of the Case, Defendants Schulze and Calorel personally participated in inspections in
Atlantic City and violated PlaintiffsO constitutional rights by allowing their racist beliefs to infect
every apect of the CBIUOs operations in Atlantic City, resulting in disparate treatment of
Plaintiffs on account of race. In addition, Defendants Legreide, Harrington, Lettiere, Kolluri,
and Schulze personally violated PlaintiffsO constitutional rights by egugrievidence of the
CBIUOs discriminatory practices while simultaneously falsely representing to attorneys
Sugarman and Bauer that they were conducting a meaningful investigation, and the investigation

had yielded no evidence of disparate treatment. El&@eenth Amendment does not bar this

16



Case 1:05-cv-03091-JBS-JS Document 285 Filed 01/04/10 Page 24 of 47

Court from exercising its jurisdiction so that each of these individuals is accountable for their

wrongful conduc?.

C. The Eleventh Amendment Does Not Apply Where Congress Has
Abrogated It Pursuant To Section 5 Of The Fourteenth Amendment.

It is also wellsettled that Congress can abrogate the statesO Eleventh Amendment
immunity with actions taken pursuant to Section 5 of the Fourteenth Amend8emt.
Fitzpatrick v. Bitzer427 U.S. 445, 456 (1976eminole Tribe \Florida, 517 U.S. 44, 59
(1996). This is because the Fourteenth Amendment embodied a Oshift in thestatieral
balance [that] sanction[s] intrusions by Congressinta the judicial, executive, and legislative
spheres of autonomy previously presef to the States.Bitzpatrick 427 U.S. at 455In order
to do so, Congress must clearly express its intent in the relevant séetee.g., Atascadero
State Hosp. v. Scanlpa73 U.S. 234, 242 (1985).

In this case, the relevant statute is Titleo¥the Civil Rights Act of 1964, which
provides that O[n]o person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any progm or activity receiving federal financial assistance.0 42 U.S.C. o
2000d. Congress has ambiguously abrogated stafleventh Amendment immutyifrom
private Title VI suits.The relevant statute reads:

A State shall not be immune under the EleventieAdment to the United States

Constitution from suit in Federal court for a violation of . . . title VI of the Civil
Rights Act of 1964.

In addition, these allegations of personal involvement by each of the individual State
Defendantsas set forth in deil in the Statement of the Casee more thasufficient to
satisfy the Odirect participationO requirement of & 1983, particularly on a motion to
dismiss.
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42 U.S.C. @ 20004 (2006).

The provision also explains that states shall be liable for the same remedies, both
damayes at law and injunctive relief in equity, to the same extent astatsndefendantdd.
Because of this provision, the Statefendants are not shielded from damages by the Eleventh
Amendment

To be clear, the operative Complaint does not expressdyl@a Title VI claim. However,
Plaintiffs are concurrently crossoving for leave to amend to assert such a claiticcordingly,

the Eleventh Amendment does not bar Plaintiffs® claims in this case.

[11. PLAINTIFFSO CLAIMS ARE NOT BARRED BY QUALIFIED IM MUNITY.

The goal of qualified immunity is to provide public officials that act with some level of
discretion with a Ofair warningO before imposing personal liability for actions taken while
exercising that discretiorSee Hope v. Pelzés36 U.S. 730, 7/8n.10 (2002).In Harlow v.
Fitzgerald 457 U.S. 800 (1982), the Supreme Court articulated the standards that govern

qualified immunity. TheHarlow Court held that immunitprotecs public officers only when

When the operative Complaint was filed in August 2008, it alleged that: OMCSAP is a
federal grat program, administered by the Federal Motor Carrier Safety Administration,
that provides financial assistance to States to improve commercial motor vehicle safety.O
Complaint | 27. However, it was not cleairthat timewvhether federal grant funds were
actually used to conduct roadside bus inspections, or whether those funds were devoted to
other CBIU activities not implicated in this casey, socalled Onew entrant safety

auditsO). Therefore,ditiffs did not expresslglead a claim under Title v Plaintiffs
subsequentlyook the Rule 30(b)(6) deposition of the NJDOTOs specialist who deals with
MCSAP grants.See generallfdarcar Dep. (Kane Cert., Ex. L). Initig/lthewitness

was not sure which federal grants, if any, actually went to roadsisl inspectiondld. at

486. He thereforead Oto go back through our records and researchO the issue to produce
a document listing the relevant grantd. After that research was complete, the

witnesses verified thdederal grant funds are used tmmmercial bus inspections

throughout the statdd. at 486502. Thus, an amendment to expressly plead a Title VI

claim is now appropriate.

18



Case 1:05-cv-03091-JBS-JS Document 285 Filed 01/04/10 Page 26 of 47

Otheir conduct does not violate clearly eshbt statutory or constitutional rights of which a
reasonable person would have knowiiCat 818. The most recent Supreme Court
pronouncement on qualified immuni®earson v. Callahan, N U.SN , 129 S.Ct. 808 (2009),
outlined the two factors which mudte answered in the affirmative in order to deteataim of
qualified immunity: () Do the alleged facts make out a violatajra constitutional right?; and,

(2) Was that right at issue clearly established at the time of the defendantOs alleged et’scondu
Id. at 816. Similarly, the Third Circuit recently noted thtkte testo determine whether a right is
clearly established is Owhether it would be clear to a reasonable officer that his conduct was
unlawful in the situation he confrontedBayer v. Monroe County Children and Youth Servs.,

577 F.3d 186, 192 (3d Cir. 2009).

Astonishingly, the State &@endantargue that there was no clearly established
constitutional protection againgterank, overt, and unabashed racial discrimination alleged in
the Complaint, found by investigator Taylor based on statements made by inspector Ricks, and
confirmed by whistleblower Wilfred Grotz. They actually go so far as to argue:

Assumingarguendo, that Plaintiffs have adequately alleged that an Individual

State @fendant had personal involvement in the deprivation of one of PlaintiffsO

constitutional rights, the constitutional right was not clearly established at the time

of the alleged violation. Qualified immunity shields those officers from liability

that misakenly, but reasonably, believed their actions were lawful . . . Plaintiffs

have utterly failed to allege any facts that could support a finding that the

Individual State Defendants unreasonably believed their actions to be lawful.

State DefendantsO Br{dfovember 2, 2009) at 1B4 (Docket No. 26¢2).

This argument is wholly frivolous. Nothingmsore clearly established in the totality of

federal law than the proposition that it is unconstitutional to discriminate agacreiminorities

on the basisf race. For over a century, federal courts have recognized that discriminatory

treatment on the basis of raceldites the Fourteenth Amendmeri@sal Protection Clause.
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For example,n Yick Wo v. Hopkinsl18 U.S. 356 (1886), the Supreme Court rutedthe
Fourteenth Amendment bars the discriminatory enfoes# of facially neutral lawsln Yick

Woa a laundry operator of Chinese origin alleged that the San Francisco Board of Supervisors
were enforcing a local regulatory ordinance disproportionaigiynst Chinese small business
owners. Id. at 365. In focusing on the ordinance as applied, the Court held:

Though the law itself be fair on its face and impartial in appearance, yet, if it is

applied and administered by public authorityhwan evil eyeand an unequal

hand, so as practically to make unjust and illegal discriminations between persons

in similar circumstances, material to their rights, the denial of equal justice is still

within the prohibition of the Constitution.

Id. at 37374. The Thrd Circuit has reaffirmed this fundamental tenet of equal protection law on
numerous occasion$SeeHolder v. City of Allentown987 F.2d 188, 197 (3d Cir. 1998)ynson

v. Chester Legal Dep®64 F.2d 1026, 1027 (3d Cir. 1988¥nes v. SuperintenderftRahway
State Prison725 F.2d 40, 43 (3d Cir. 1984)nited States v. Torquat602 F.2d 564, 568 (3d

Cir. 1979);United States v. Berrigad82 F.2d 171, 173 (3d Cir. 1973).

Similar analysis applie® PlaintiffsO claims under 42 U.S.C. & 1985(3)cwhoverns
conspiratoriabgreements aiming to deprive others of their cortitital rights on the basis of
racial animus.SeeFarber v. City of Patersqri40 F.3d 131, 134 (3d Cir. 2006). A knowing
agreement betweehe State Defendants to infringe mp@aintiffsO constitional rights is
exactly what Ruintiffs allegehere

Finally, Due Process protections against cayes by state actors were also clearly
established prior to the illegal conduct that took place in this case. In January 2003,
appoximately eight months before the September 2003 Sugarman letter that triggered the cover

up in this case, the Third CircwdecidedEstate of Smith v. Marasc818 F.3d 497, 511 (3d Cir.

2003) and held that O[c]oveps that prevent a person who has besmged from vindicating

20



Case 1:05-cv-03091-JBS-JS Document 285 Filed 01/04/10 Page 28 of 47

his rights violate the right of access to the courts protected by the substantive due process
clause.O Th8mithCourt explained that:

If state officials wrongfully and intentionally conceal information crucial to a

personOs aliifito obtain redress through the courts, and do so for the purpose of

frustrating that right, and that concealment and the delay engendered by it
substantially reduce the likelihood of oneOs obtaining the relief to which one is
otherwise entitled, they maave committed a constitutional violation.

Id. (internal quotations and citations omitted).

Moreover,Smithwas far from a novel ruling. In recognizing cowgs claims as an
independent constitutional tort, our Court of Appeals relied upon deéisiorthe Fifth, Sixth,
and Seventh Circuits, dating as far back as 1983, that had already recognized this due process
right. Id.

The State Defendants violated clearly established constitutional rights and therefore

cannot claim qualified immunity.

IV.  PLAINTIFFSO CLAIMS ARE NOT BARRED BY THE ABSENTION
DOCTRINES.

The State DefendantsO abstention arguments rest on the shaky foundation of two factual
red-herrings. Because of these red herrings, they do not address any of the claims for relief
actually regiested in the Complaint. Instead, they argue against claims for relief that bear only
the vaguest of resemblances to this case.

First, the State Defendants falsely claim that Plaintiffs are seeking to Oinvalidate the
[Atlantic City] Municipal CourtOs juginentsO by supposedly seeking Odisgorgement of any fines
paid to the State.GeeState DefendantsO Brief (November 2, 2009) at 16 (Docket N&@).260
This is simply false. In truth, the word OdisgorgeO is used only once in the Complaint, at

paragraph 92), where Plaintiffs pray for an order requiring ODefendants to disgorge any
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illegally-collected fees, charges, or other sums that Plaintiffs have paid as a proximate result of
DefendantsO discriminatory and illegal acts.O Paragraph 92(cptiesk he disgorgement of

any Ofines.O Nor is the Atlantic City Municipal Court, the entity to whom the OfinesO were paid,
a party to this action. As such, there is no way this Court could ever order the Atlantic City
Municipal Court to OdisgorgeO any fine$ wWere paid to it. Read in the broader context of the
Complaint, it is obvious that the phrase Oillegetiifected fees, charges, or other sumsO in
Paragraph 92(c) refers to towing fees paid to JimmyQOs Lakeside Garage, who, unlike the Atlantic
City Municipal Court,is a Defendant in this case.

Second, the State Defendants falsely claim that O[e]very time Plaintiffs received a
summons they had the opportunity to raise their present challenges to the Municipal Court, but
failed to do so.(5eeState DefenantsO Brief (November 2, 2009) at 19 (Docket No-260
This is false in two different ways. First, in many, if not most, instances the discriminatory
conduct of the CBIU did not result in any Municipal Court action whatsoever. Instead, Plaintiffs
wereOmerelyO the victims of: (1) personal harassmentgelection for inspection without out
just cause, unnecessary delays, unduly burdensome inspections, and/or the failure to issue a
CVSA sticker after passing inspection); or, (2) #uancipal Court puitive actions €.g, the
issuance of a Onotice of violationO and/or Oout of serviceO designation that is entered into the
federal database (and affects the future likelihood of being stopped and inspected in New Jersey
and other jurisdictions) without aunicipal Court action. Second, even if a Municipal Court
summons was actually issued, the scope of such proceedings is exceeding narrow. Such
proceedings are criminal or quasiminal in nature, and do not provide any opportunity for an
accused to seakvil discovery and/or assert civil claims for monetary reltefdegenerallyNew

Jersey Rules 7:1 to 7:14. Factually, the only issue adjudicated in such proceedings is whether a
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specific safety violation existed on a specific date at a specific fline.accused could not

object to the method by which his or her bus was selected for inspection or the harassing conduct
of the inspectors before, during, and after the inspection. Nor could the accused raise any
evidence that highaps in the state gowement were knowingly coveriagp the CBIUOs
discriminatory practices.

Once these reblerrings are dispelled, the State DefendantsO abstention argument can be
seen for what it really is. Simply put, they are arguing that the broad campaign of racial
discimination alleged here is shielded from this CourtOs jurisdiction because CBIU inspectors
had the discretion to issue Municipal Court summonses. Thatdssurprisinglfl a gross
distortion of theYoungerandRookerFeldmandoctrines, as the following wilemonstrated in

detail.

A. Younger Abstention Does Not Apply To PlaintiffsO Claims.

In Younger v. Harris401 U.S. 37, 41 (1971), the Supreme Court held that a federal court
cannotenjoina Opending state court proceeding except under special cimocessta This
doctrine reflects Oa strong federal policy against fedetat interference with pending state
judicial proceedings absent extraordinary circumstandesd@lesex County Ethics Comm. v.
Garden State Bar Ass@57 U.S. 423, 431 (1982Nevertheless, Oabstention remains Othe
exception, not the ruf@Gwynedd Props., Inc. v. Lower Gwynedd Towns®if® F.2d 1195,
1199 (3d Cir. 1992) (quotinGolorado River Water Conservation Dist. v. United Stad4@4
U.S. 800, 813 (1976)), and a federalit®s Oobligation to adjudicate claims within the federal
courtsO jurisdiction is Ovirtually unflaggind®. @uotingNew Orleans Pub. Serv., Inc. v.

Council of New Orleanst91 U.S. 350, 359 (1989) Thus,Youngerabstention is only
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appropriate where(1) there is an ongoing state proceeding that is judicial in nature; (2) the state

proceeding implicates important state interests; and (3) the state proceeding affords an adequate

opportunity to raise the federal claimigliddlesex County457 U.S. at 48 Moreover, even

when these three requirements are met, abstention is not appropriate when state proceedings

wereundertaken in bad faith or when other extraordinary circumstances are inviavati437.
Here,Youngerabstention is inappropriate ftwo reasons: (1) there is no ongoing state

proceeding from which to abstain; and, (2) the Municipal Court proceedings did not provide an

adequate opportunity to raise PlaintiffsO federal claims.

1. There is no ongoing state proceeding from which to
abstain.

The Supreme Coubis holding iAnkenbrandt v. Richargd§04 U.S. 689 (1992)nakes it
clear thatyoungerabstention does not apply when no state proceedings are pending at the time
the federal suiis filed, even if there was a related prior statercpudgment and no appeal was
taken. In Ankenbrandtthe plaintiff brought a federal complaint on behalf of her minor children
alleging that the children had been abused by their estranged flathar 691. Before the
District Court, the plaintiffs @int[ed] out that the state court decree [affirming that the father
lost his parental rights had been] firas, no appeal was taken and delays haveQunR. v.
Richards No. 834244, 1990 WL 21154%t *1 (E.D. La. Dec. 10, 1990) (emphasis added).
Nevertheless, the District Court dismissed the plaintiffsO lawsuit hoidiagalia, that the
Youngerabstention doctrine appliedd. at *6-7. The Fifth Circuit affirmed the District CourtOs
judgment, but the Supreme Court reversed, noting that tteepstaceedings Oended prior to [the]
filing [of the federal] lawsuit,@nkenbrandt504 U.S. at 705, and that Othe status of the domestic

relationship has been determined as a matter of state law, and in any event has no bearing on the
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underlying torts atiged.Qd. at 706. See alsMatusow v. Tran€ounty Title Agency, LLG45
F.3d 241, 246, 248 (3d Cir. 2008) (reversing the District CourtOs dismissal of the case, noting,
inter alia, that theYoungerabstention doctrine did not apply where the stateqadings
concluded, and observing that O[e]ven if Matusow prevailed on all of her claims in federal court,
the [state court] Judgment and Agreement would remain intact and enforceable in state courtO).

Moreover, the Third Circuit has refused to abstaideniYoungereven when related state
proceeding®iavebeen pending at the time the federal complaint was filed when the
circumstances were such that the federal proceedings did not interfere with the state litigation. In
Marran v. Marran 376 F.3d 1433d Cir. 2004) for example, the Third Circuit refused to abstain
underYoungemwhere Olitigation regarding custody [was] still ongoing in the state court,O but
there were Ono ongoing state proceedings regarding the adequacy of OCYOs investigationO from
whichthe custody proceedings stemmaédarran, 376 F.3d at 155. Similarly @wynedd
Properties the Third Circuit reversed in part the District CourtOs dismissal of the complaint
underYounger holding that abstention is inappropriate despite the existeraegofng related
state proceedings Owhere federal proceedings parallel but do not interfere with the state
proceedings.@wynedd Props970 F.2d at 1201. In such circumstanties,second
requirement of th& oungerabstention doctrine is not met Oasfélueral action does not
interfere with state proceedings implicating important state interelstsa®1203.

Gwynedd Properties instructive in other respects as well. In that casealestate
developer brought a @ 1983 action, challenging tjextien of a land development plaid. at
1198. The court acknowledged that Othere is some overlap, factually and to a lesser extent
legally, between this action and the proceedings pending in the common pleas court,O but

concluded that Owith the exdeptof some aspects of [GwyneddOs] federal claims for injunctive
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relief, as to which [Gwynedd] concedes abstention is appropriate, the federal claims demonstrate
no disrespect for the stateOs jurisdiction to adjudicate any of the claims pending in tha comm
pleas court.Qd. at 1201. This is because, O[u]nlike the state proceedings in which the legality of
land use ordinances are at issue, here [Gwynedd] alleges that the defendaappledthese
ordinances maliciously in order to deprive [Gwynedd}®federal constitutional and statutory
rights.O In other words, the federal complaint was based on the defendantsO Oallegedly unlawful
course otonduct and d[id] not challenge the legality of any ordinande.Gt 1202.

Accordingly, Gwynedd Propeies held that the federal action did not interfere with important

state interests, and thus abstention was inapproptétat 1203.See also Assisted Living

Assoc. of Moorestown, L.L.C. v. Moorestown Town$€9p F. Supp. 409, 433 (D.N.J. 1998)
(ORaintiffs are not attempting to use the federal forum as an end run around state enforcement
efforts. Rather, Plaintiffs have chosen to assert their federally protected rights in federal court.
Accordingly, | conclude thatoungerabstention is not waméed.O).

The same result follows here, where there is no ongoing state proceedings from which
this Court could abstain. In fact, there are not even any outstanding fines from the earlier
Municipal Court proceedings whose collection could be affectetlisyCourtOs judgment. And,
as set forth in detail above, the Complaint does not seek OdisgorgementO of any fines, and, in any
event, the Atlantic City Municipal Court to which those fines were paid is not a party to this
action.

Moreover, the cases refi@ipon by the State Defendants are inapposite. UBiGieill
v. City of Philadelphia32 F.3d 785 (3d Cir. 1994), for example, Plaintiffs do not seek to
OinvalidateO any state courtOs judgment, but rather are challenging the State DefendantsO

discriminabry conduct that led ufp the statecourt proceedings. There, thite traffic court
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deniedplaintiffsCrequest for a hearing, informing them that parking violation cases were now
subject to administrative adjudicationd. at 788. The plaintiffs thefiled their federal suit,
Oalleging that the City had violated their constitutional andlstateghts by denying them a
hearing before the traffic court with respect to the parking tickéts.@hus, inO 'Neill,
plaintiffs engaged in creative pleadiin an attempt to relitigate an issue that the state court
already decided. Continuing the federal lawsuit under those circuzastaould have
constituted what the Supreme Court Hascribedas O[flederal postial intervention, in a
fashion designed to annukthesults of a state trial Buffinan v. Pursue, Ltd., 420 U.S592,609
(1975) The same cannot be said, however, for a federal lgwsuierethat isnot seeking
revocation of any municipal court disposition and wouldurmtermine the state courtOs
judgment. See, e.g., Gwynedd Properties, 970 F.2d at 1203That is also the case here.

The other cases that tB¢ate [2fendants rely on are similarly distinguishabfee, e.g.,
Zahl v. Harper, 282 F.3d 204, 209 (3d Cir. 2002) (abstaining uri@darnger where the federal
plaintiff sought Oan injunction to restrain [the state administrative agency] from pursuingO an
ongoing Oadministrative prosecution of hinfoy; Auth. Police Benevolent Assoc., Inc., 973
F.2d 169, 172 (3d Cir. 1992) (abstaining undeunger, observing thatlilgation is currently
pending in the New York state court concerning the very same parties and the very same issues
as in the present federal suitQ)de v. Newman, 422 F. Supp. 2d 463, 467 (D.N.J. 2006) (noting
that plaintiffOs claims Owould requirie tBourt to rule upon issues relevant to the disposition of
the state criminal chargesO that were pending at the #i#€)y. N.J. Division of
Developmental Disabilities, 974 F. Supp. 791, 794 (D.N.J. 1997) (O[P]laintiffs apparently do not
dispute thatttere is an ongoing state proceeding that is judicial in natuf@ddyy v. N.J. Bd. of

Nursing, No. CIV. 995744 (JBS), 2000 WL 959490, at-76(D.N.J. July 11, 2000) (applying
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both theYounger and theRooker-Feldman abstention doctrines where the fedi@taintiff

asserted claims that were at the center of an ongoingcstatecase.

2. The Municipal Court proceedings did not provide an
adequate opportunity to raise PlaintiffsO federal claims.

It is well established that in order fBounger abstenbn to apply, the state court
proceedings must afford an adequate opportunity to raise the federal dléifdesex County,
457 U.S. at 432.

Here, the State Defendants do not argue, or even suggest, that Plaintiffs could have
responded to Municipal Caducriminal summonses by seeking civil damages for constitutional
claims based on invidious racial discrimination in the selection and manner of inspection and an
ensuing coveup. Indeed, it is for this reason thia¢ Supreme Court hagld thatYounger
abstentions inappropriatevhere a plaintiffassert a claim for monetargamages.See
Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 721 (1996) (O[l]n cases where the relief being
sought is quitable in nature or otherwisiscretionary, federal cowt . . may decline to
exercise jurisdiction. By contrast, while we have held that federal courts may stay actions for
damages based on abstention principdeshave not held that those principles support the
outright dismissal or remand of damages asti®) See also Marran, 376 F.3d at 155 (noting
that Quackenbush seems to Oindicate that abstention ulidetger principles is not proper when

damages are soughtO)

B. RookerFeldman Abstention Does Not Apply To PlaintiffsO Claims.
The Rooker-Feldman doctrine obtained its name from two Supreme Court c&seger

v. Fidelity Trust Co., 263 U.S. 413 (1923), adl C. Court of Appeals v. Feldman, 460 U.S. 462
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(1983). InRooker the parties defeated in state court filed a lawsuit in federal court, neguest

that the state supreme courtOs judgment be Odeclared null aniReoke263 U.S. at 414.

The Court held that district courts are courts of Ooriginal jurisdiction,O and only the United States
Supreme Court can exercise appellate authority teef3eoer modifyO a stateurt judgment.

Id. at 416. Accordingly, the Court affirmed a decree dismissing the suit for lack of jurisdiction.

Id. at 417.

Sixty years later iffeldman the Court faced another lawsuit where Ostaet losersO
sought reliefin federal court. The two plaintiffs petitioned the District of Columbia Court of
Appeals to waive a Rule that required D.C. bar applicants to have graduated from a law school
approved by the American Bar Association. After the D.C. court denied thmenwequests,
the plaintiffs filed suit in federal court alleging that the state courtOs denial of their waiver
petitions violatedinter alia, the Fifth Amendment and federal antitrust laweldman 460 U.S.
at 46869, 572. The Court held that to teetent that plaintiffs sought a review of the state
courtOs denial of their waiver petition, the district court lacked subject matter jurisdiction over
their complaints under the principle statedRimoker Id. at 482. Importantly, however, O[t]o the
extent that [plaintiffs] mounted a general challenge to the constitutionality of [the Rule], [], the
District Court did have subject matter jurisdiction over their complairits.@t 48283. This
distinction highlights the narrow application of tReokerFeldmandoctriné\ a federal court
must only abstain when a federal plaintiff seeks to reverse or underminecostat@dgment.

Despite the distinction drawn Feldman the Supreme Court iBxxon Mobil Corp.,

Exxon Chem. Arabia, Inc. v. Saudi BasicuadCorp, 544 U.S. 280, 284 (2005), noted that
federal courts have Osometimes construedrjtladerFeldmandoctrine] to extend far beyond

the contours of thRookerandFeldmancases, overriding CongressO conferral of fedetat
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jurisdiction concurrenhwith jurisdiction exercised by state courts, and superseding the ordinary
application of preclusion law.@. at 283. To remedy this misapplication of the doctriheon
Mobil emphasized that tHRookerFeldmandoctrine is narrow, Oconfined to casethe kind

from which the doctrine acquired its name: cases brought bycstatelosers complaining of
injuries caused by statmurt judgments rendered before the district court proceedings
commencednd inviting district court review and rejectionthbse judgment® Id. at 284
(emphasis added).

Here,RookefrFeldmanabstention is inappropriate because Plaintiffs are not seeking to
undermine any stateourt judgment. Indeed, PlaintiffsO constitutional claims of race
discrimination and an ensuing coug have never been raised in any prior state court
proceeding. For this reason, this case most closely resembles the Third CircuitOs decision in
DesiOs Pizza, Inc. v. City of WilBzsre, 321 F.3d 411, 415, 4226 (3d Cir. 2003)

In DesiOs Pizzéhe paintiffs Oasserted that the defendants [the City of WHerse,
Pennsylvania, and several city officials] had violated their constitutional rights to due process
and equal protection and had violated several federal civil rights statutesO timteuglia, the
actions that the defendants took concerning DesiOs Piegis Pizz&821 F.3d at 415. DesiOs
Pizza, a bar and restaurant with a number of Afriarerican and Latino clientele, became a
subject of Opublic criticismO in the predominantlytevity of WilkesBarre, Pennsylvaniald.
Plaintiffs alleged that Othese complaints [] were motivated by a desire to drive African
Americansand Latinos out of WilkeBarreO and that the Odefendants shared this objectiveO in
launching numerous efforte close down DesiOs Piz#d. These efforts included the filing of a

complaint in state court against the defendants, which led to a state court judgment that DesiOs
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Pizza presented a Ocommon nuisanceQ; the court also issuddrgyiegnction ofDesiOs
PizzaOs operationsl. at 41617.

Notably, the plaintiffs in DesiOs Pizza informed the state court that they would file a
federal lawsuit based on defendantsO conduct that led up to the state lawsuit, but explicitly stated
that Othey did not wigh have their federal claims adjudicated by the sate court, and that they
were describing their federal claims to the state court only so that the state court could construe
the state law issues in light of the federal claiddJquotations and citatisnomitted). The
plaintiffs then filed a federal lawsuit, alleging several federal causes of actions based on the
contention that defendants engaged in Oselective prosecution,O singling DesiOs Pizza out, and
treating it Ofar harsher [] than other businesgmilarly situated.@d. at 425 n.2, 426 n.4ee
also id.at 426 n.4 (Olt may be the case that many establishments in-Balkesconstituted
Ocommon nuisancesO under Pennsylvania law at all times relevant to the complaint, but the
defendants chose focus solely on DesiOs.0).

ThenJudge Alito, writing for the Third Circuit majority, emphasized the narrow
application of theRookerFeldmandoctrine, holding that it applies only Ounder two
circumstances: first, if the claim was actually litigated itestaurt prior to the filing of the
federal action or, second, if the claim is inextricably intertwined with the state adjudication,
meaning that federal relief can only be predicated upon a conviction that the state court was
wrong.ODesiOs Pizz821 F3d at 419 (internal quotations, citations and alterations omitted).

The court held that the federal claim was not Oactually litigatedO because the parties made no
reference to that claim in state court proceedings and the state courtOs opinion didgsothgis
claim. See idat 42021. The true question, then, was whether the federal claim was

Oinextricably intertwined with the state adjudicationO; the court maintained that this requirement
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is only met when the federal court “must determine that the state court judgment was erroneously
entered” or must “take action that would render the state court’s judgment ineffectual.” Id. at
421 (internal quotations, citations and alterations omitted). The court concluded that the Rooker
Feldmandoctrine did not bar plaintiffs’ suit in DesiOs Piz4scause “the state court’s finding
that Desi’s was a ‘common nuisance’ under Pennsylvania law does not mean that a ‘campaign of
harassment’ against the establishment, such as the one allegedly waged by the defendants, would
comport with the Equal Protection Clause or with 42 U.S.C. §§ 1981 and 1982.” Id. at 423.
Thus, a favorable disposition on the federal claim would not reverse or undermine the state-court
judgment.

Moreover, DesiOs Pizzanot unique. Its holding is consistent with the Third Circuit’s
decisions in Parkview Assocs. POship v. City of LebaP2hF.3d 321, 326 (3d Cir. 2000)
(holding that RookerFeldmandoes not apply because the “adjudication by a federal court of
Parkview’s discrimination claims would not require the federal court to determine that the state
court was wrong”), and Marran v. Marran 376 F.3d 143, 154 (3d Cir. 2004) (refusing to abstain
under the RookerFeldmandoctrine where a favorable resolution of the federal plaintiffs’ claims
would not require the federal court to find that the state court’s judgment was wrong).

Finally, the cases cited by the State Defendants are readily distinguishable because in
each the plaintiff asked a federal court to reverse a state court’s judgment. See Gary v. Braddock
Cemetery517 F.3d 195, 200-01, 206-07 (3d Cir. 2008) (applying the RookerFeldmandoctrine
where “[i]n both state and federal court, the Plaintiffs have alleged an unconstitutional taking of
property,” the state court “held that there was no taking,” and “[i]n order for this court to find for
the Plaintiffs, it would have to conclude that they weredeprived of a property right, a finding

which would directly contradict the state court’s holding”); E.B. v. Vernierp119 F.3d 1077,
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1091 (3 Cir. 1997) (OTo grant E.B. relief would require an inferior federal court to determine
that the New Jersey courtOs judgment was erroneous and would foreclose implementation of that
judgment.O)XChurch of Univ. Bhd. v. Farmington Township Supervisiis 07-4021, 2008 WL
4636495, at *3 (3d Cir. Oct. 20, 2008) (unpublished) (noting that the District Court properly
abstained under tiieookerFeldmandoctrine because the federal lawsuit would have required
Othe District Court to find that the order of thatgs court] was erroneousQyjtton v. Suttqrv 1
F. Supp. 2d 383, 3992 (D.N.J. 1999) (abstaining under RReokerFeldmandoctrine where the
federal claims do Onothing more than rehash claims that were or could have been made in any of
the previous statlawsuits,O and are Onothing more than another expression of plaintiffOs
continuing distress over . . . the state courtOs alleged failure to satisfactorily redress his
complaintsO)}Forchion v. State of New Jersdyo. 06623, 2007 WL 2248112, at *2 (D.N.J.
Aug. 1, 2007) (applyingrookerFeldmanwhere the plaintiff sought to, in effect, reverse the state
courtOs decision with regard to his childOs custody issues).

For these reasons, tNeungerandRookerFeldmanabstention doctrines are inapplicable

in this case.

V. PLAINTIFFSO CLAIMS ARE NOT BARRED BY THE STATUTE OF
LIMITATIONS.

Plaintiffs have alleged an ongoing, continuous campaigiepoive them of the equal
protection of the laws that began in approximately 2000 and continues this day. Althoug
Plaintiffs do not have the burden of producing admissible evidence in response to a motion to
dismiss, it is worth noting that evidence produced in discovery supports a finding of a continuous
violation. For example, evidence shows that Plaintiffs wg&lebeing singled out on the basis of

race, stopped, and subjected to disparate treatment in inspections as late as March 3&e2007.
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Kane Cert., Ex. M (CBIU internal email reflecting complaint of disparate treatment by Plaintiff
Major Tours, Inc. on March 29, 2007). Moreover, two of the three CBIU inspectors identified
by whistleblower Wilfred Grotz are still employed by the State (namely, Michael Calorel and
Vincent Bartolone), and the third, Vincent Schulze, did not retire from the CBIU until December
31, 2008.

In response to the allegations of a continuing violation in the Complaint and reflected in
the evidence produced in discovery, the State Defendants have asserted the affirmative defense
of statute of limitations. The parties agree that New Jersey’s two-year statute of limitations,
N.J.S.A. 2A:14-2, applies to Plaintiffs’ claims.” However, the agreement ends there. The State
Defendants, through a series of unsupported legal contentions and leaps of logic, argue that this
statute of limitations precludes all of Plaintiffs claims. This is erroneous for at least three
reasons.

First, the State Defendants erroneously rely on Bougher v. Univ. Of Pittsburgl882 F.2d
74 (3d Cir. 1989), for the proposition that all of Plaintiffs’ claim should be dismissed in their
entirety. But Bougheris inapposite. There, summary judgment was entered against the plaintiff
on the basis of the statute of limitations because “noneof the activity alleged to have occurred
within the statute of limitations period constituted unlawful acts in violation of Section 1983.”
Id. at 80 (emphasis added). Here, by contrast, Plaintiffs allege that racist inspectors in the CBIU
have subjected them to disparate treatment on the basis of race and continued to do soduring

the limitations period Moreover, the State Defendants’ own emails confirm that one of the

This action was filed on June 15, 2005. Therefore, even without the application of any
form of tolling, Plaintiffs can assert claims for any and all illegal acts performed after
June 15, 2003. The cover-up launched in response to the Sugarman letter of September
11, 2003 clearly occurred during the limitations period. Therefore, Plaintiffs’ due
process claim unquestionably falls within the limitations period.
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racially discriminatory inspections occurred as late as March 29N\208arly two yearsfter
the initial Complaint was filed in this matter.

Second, the State Defemds urge the Court to adopt a new pleading rule, far more
exacting than either Fed. R. Civ. P. 8(a) or 9(b), that would require Plaintiffs to plead with
specificity the exact date of every instance in which their rights were violated in order to survive
astatute of limitations challenge on a motion to dismiss. Not surprisingly, they do not cite to a
single legal authority from any jigdiction for this novel rule. In fact, Plaintiffs need only
provide a Oshort and plain statement of the claim showihththpleader is entitled to relief in
order to give the defendant fair notice of what the claim is and the grounds upon which it rests . .
. a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual
allegations.@Bell Atlartic Corp. v. Twombly550 U.S. 544, 555 (2007) (internal quotations and
citations omitted).

Third, the State Defendants ignore the fact that both state and federal tolling principles
apply in Section 1983 litigationSee Kach v. Hosél F.3dN , No. 083291, 2009 WL
4931636, at *§3d Cir. Dec. 23, 2009). Here, the statute of limitations should be tolled, and
Plaintiffs should be permitted to recover for illegalsarior June 15, 200®ecause the State
Defendants engaged in a continuinglation and atively misled Raintiffs with respect to their
cause of action.

Both state and federal law recognize the continuing violation tolling principle in
discrimination casesSee, e.g., Wilson v. Whllart Stores 158 N.J. 263, 273 (1999) (O[T]he
cumulative eflect of a series of discriminatory or harassing events represents a single cause of
action for tolling purposes and the statute of limitations period does not commence until the date

of the final act of harassment.@jest Philadelphia Elec. Co. v. Phildgkia Elec. Co.45 F.3d
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744, 754 (3d Cir. 1995) (O[C]ertain types of violations are continuing in nature, making it
appropriate to measure the running time of the required time period from the last occurrence of
the discrimination and not from the firstaurrence.O) (internal quotations omitted). To establish
a continuing violation, a plaintiff must establish that: (1) at least one act occurred within the
filing period; and (2) the conduct complained of is Omore than the occurrence of isolated or
sporadé acts of intentional discrimination West Philadelphiad5 F.3d at 7545 (quoting
Jewett v. International Tel. and Tel. Carp53 F.2d 89, 91 (3d Cir. 1981)).

Here, both requirements agasilymet. Plaintiffs contend that one of the illegal and
radally discriminatory inspections occurred as late as March 29,\2@@arly two yearsfter
the initial Complaint in this matter was file&GeeKane Cert., Ex MCBIU internal email
reflecting complaint of disparate treatment by Plaintiff Major Tours,dndMarch 29, 2007). In
addition, the acts of discrimination complained of were neither isolated nor sporadic. Rather, as
set forth in detail in the testimony of whistleblower Wilfred Grotz, CBIU inspectors ObraggedO
about Ogetting black busesO and Qityicburch buses.GeeGrotz Dep. at 53 and 51 (Ka
Cert., Ex. J. CBIU Inspections Schulze, Calorel, and Bartolone were OobsessedO with getting
such buses because, according to Defendant Calorel, Oniggers ruriduak®} and 19.
Moreover, findng a continuing violation is especially appropriate here because MCSAP
inspections records are kept in a federal database, which is then used to determine whether future
inspections will take place. Thus, the discrimination that Plaintiffs sufferedantAtiCity prior
to June 15, 2003 made them more likely to be stopped in the future during the limitations
periodN even in jurisdictions outside of New Jersey where no such discrimination takes place.

Complaint | 28
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Both state and federal law also recognize tolling of a statute of limitations where a
defendant “actively misleads” a plaintiff with respect to his or her cause of action. See
Villalobos v. Fava342 N.J. Super. 38, 50 (App. Div. 2001) (equitable tolling applies “where the
complainant has been induced or tricked by his adversary’s misconduct into allowing the filing
deadline to pass”) (quoting Dunn v. Borough of Mountainsig&01 N.J. Super. 262, 280 (App.
Div. 1997)); Oshiver v. Levin, Fishbein, Sedran & Berma® F.3d 1380, 1389 (3d Cir. 1994)
(equitable tolling applies where a defendant “actively misleads” a plaintiff regarding elements of
the cause of action).

As set forth in detail in the Statement of the Case, there is overwhelming evidence that
the State Defendants actively misled Plaintiffs in an attempt to prevent them from filing a
lawsuit. Specifically, from September 2003 through early 2005, the State Defendants repeatedly
represented to attorneys representing the Plaintiffs that their allegations of discrimination were
being investigated and/or had been investigated at the highest levels of the State, but no evidence
of wrongdoing was discovered. These repeated representations were false. In fact, no
investigation ever occurred, and the State Defendants actively concealed the evidence of
discrimination in CBIU inspections that had been discovered, purely by chance, in the separate
but contemporaneous “one-eyed nigger” investigation. See e.g.,Taylor Report (December 8,
2003) at 4 (“Mr. Ricks also made observations in the disparate treatment offered to the majority
vendors who passed DOT inspections more frequently versus the minority vendors who had
not.”) (Kane Cert., Ex. E).

For these reasons, the statute of limitations should be tolled and Plaintiffs should be

permitted to recover for all the illegal acts at issue in this case.
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VI.  PLAINTIFFS CALLEGATIONS REGARDING A CONSPIRACY, PUNITIVE
DAMAGES, AND RACIAL ANIMUS ARE SUFFICIENT .

Finally, the State Defendants argue that PlaintiffsO claims regarding a conspiracy,
punitive camages, and racial animus are insufficient to allow these claims to continue. The
following passage from the State DefendantsO brief is typical of these arguments:

Here, Plaintiffs have failed to allege with the required particularity that State

Defendand themselves acted with racial animus. Rathes allege facts from

which the Court could infer that discrimination is not a plausible conclusion.

Plaintiffs have done nothing more than allégeadly conclusory allegationthat

State Defendants engab Oracial profilingO or acted Oon account of PlaintiffOs

race.O They also allege that State Defendants acted Ointentionally and with actual

malice.O These allegations are not entitled to an assumption of truth.
SeeState DefendantOs Brief (Novemhe2@9) at 34 (Docket No. 26f) (emphasis added).

Plaintiffs do not believe that in light of the entire Complaint such an argument ever had
any validity, but it clearly has no place in this litigation after the deposition of whistleblower
Wilfred Grotz. Plaintiffs have sworn testimony from a CBIU inspector that Defendants Vincent
Schulze and Michael Calorel, as well as their unnamezbaepirator Vincent Bartolone, openly
ObraggedO about Otargeting® Ochurch buses or minority busesO and how timegliGiget the
time.O They were OobsessedO with doing so out of a belief that OniggersNiubglimigyers
on them and theyOre all juniS@eGrotz Dep. at 149, 21, and 4%3 (Kane Cert., Ex. F).
Plaintiffs submit that this testimony, together with thstimony quoted at length in the
Statement of the Case, constitutes a sufficient allegation of a conspiracy within the CBIU based
on racial animus that should be punished by punitive damages.

If the State Defendants want to continue to turn a blind@tteet problems in the CBIU,

as they have for more than seven years now, then that is their choice. But they should not ask

this Court to join them in ignoring the obvious.
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CONCLUSION

For all of the foregoing reasons, the State DefendantsO eotiimmiss should be
denied
Respectfully submitted,
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