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TINrrEn STATES DISTRICT COURT FOR-  THE 
NORTHERN DISTRICT OF OXLAHOMA 

OKLAHOMA CHAPTER OF THE 
AMERICAN ACADEMY OF PEDIATRICS 
(OKAAP), et al, 

Plaintiffs, 

Case No. 01-C-187-EA(T) 

MICHAEL FOGARTY; Chief Executive 
Officer of the Oklahoma Health Care 
Authority (MICA), et aL, 

Defendants. 

ORDER 

Now beforethe Court is the Plaintiffs Motion to Certify Class Action (Dkt, # 52). Hearings 

were held on the issue of class certification on March 14, 2003, and March 17, 2003. The Court has 

previously denied defendants' motion to dismiss, Oklahoma Chapter Of the AtneriCan Academy of 

Pediatrics (OKAAP) v. Fooarty,  205 F. Sapp. 2d 1265 (N.D. Okla. 2002), Certain details of this 

controversy as set forth in that order are equally relevant to the issue of class certification; many of 

those details are repeated below. 

I. 

Federal finding for ehildren's health care is provided pursuant to the Social Security Act 

“Ti tie XDC", 42 U. S . C. §1396, and the State Children's Health InsurancePic;gram ("S-CIATP"). "Title 

XXI," 42 U S. C. §1397aa. Although eligibility and fimding under Title XIX and S-CH1P aro distinct, 

Oklahoma provides services to S-CHIP eligible children under its title XIX program. ''Medical 

Assistance" refers to required Title XIX and Early and Periodic 5cie.eniitg, Diagnosis and Treatment 

("EPSOT") services to he provided to eligible Oklahoma children. 
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Plaintiff Oklahoma 'Chapter of the American Academy of Pediatrics ("01CA.AP") is a non-

profit professional organization of pediatricians and pediatric specialists who are qualified to provide 

Early and Periodic Screening, Diagnosis and Treatment ("EPSDT 1') services to eligible Oklahoma 

children. Plaintiff Community Action Project of Tulsa County, Inc. ("CAPTC") is a non-profit 

organization located in Tulsa, Oklahoma which operates, among other programs, the Head Start 

program for Tulsa County, CAPTC is thereby obligated to ensure that all children in its Head Start 
. 	. 

program receive essential medical, dental, developmental, mental health and rehabilitation services. 

Most of the children served by CAPTC7 s Head Start program are financially eligible for Medical 

Assistance. The individual. named plaintiffs are thirteen children and their parents who complain that 

they have not received timely, equal, or appropriate access to medical services in Oklahoma. They 

seek class certifieation for children under the age of 2 I who are now or in the future will be, residing 

in Oklahoma and who are, or will be, eligible for Medical Assistance. 

Defendants are officials of the State of Oklahoma and Oklahoma Health Care Authority 

("01-ICA"), the designated agency responsible for implementing and administering Oklahoma's 

Medical Assistance program to eligible children. Plaintiffs bring this class action pursuant to 42 

§19S3 against defendants to (I) enjoin defendants from "depriving children of timely, 

complete and continuing health care and services in violation of Title xrx of the Social Sectuity Act, 

its implementing federal regulations and guidelines, 42 U.S.C. §1396 ei seq."; (2) "ensure payments 

to providers, including pediatricians, pediatric subspecialists, and other specialty care physicians, are 

sufficient to ensure children receiving Medical Assistance have access to care and services at least to 

the extent that such care and services are available to other children in the geographic area as required 

by 42 U. S.C. §1396a(aX30)(A)"; (3) require "defendants to design, implement, ensure, and enforce 

2 
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managed care arrangements which deliver in a prompt and continuing fashion, the full array of 

children's health dare services required to be delivered byTitle g.IX"; and (4) require that defendants 

"bring children's health care to the children, including: aggresshIely informing children and their 

•families of Oklahoma's obligation to promptly furnish complete and continuing children's health care, 

fully utilizing cooperative arrangements with other child-intensive agencies in order to effectively 

achieve the enrollment and easy reenrollment of all eligible children and also in order to accomplish 

the actual deli.N.rery of necessary health care and services to all enrolled children; and providing 

scheduling assistance, outstations and case-management." (First Amended Class Action Complaint, 

Dkt. # 64, at 5-6.) 

H. 

To achieve class certification, the moving party must satisfy the provisions of Fed. R. Civ. P. 

23(a), which provides: 

One or more members of a class may sue or be sued as representative parties on 
behalf of all only if (1) the class i so numerous that joinder of all members is 
impracticable, (2) there are questions of law or fa.ot common to the class. ( 3) the 
claims or defenses of the representative parties are typical of the claims or defenses 
of the class, and MI the representative parties will fairly and adequately protect the 
interests of the class. 

Fed. R. Civ. P. 23(a). The four prerequisites to a class action are commonly referred to as 

numerosity, commonality, typicality, and adequacy of representation ags2 morally, Ortiz v.  

Fibreboard Qorp.,  527 U.S. 815, 828n. 6 (3999). 

In addition to satisfying the prerequisites ofikule 23(a), the named plaintiffs must also satisfy 

the requirements ofRule 23(b), which define,s the categories of class actions maintainable. Plaintiffs 

allege that the second category applies to this action because the party opposing the class has acted 

3 
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or refused to act on grounds generally applicable to the class, thereby making appropriate final 

injunctive relief or corresponding declaratory relief with respect to the class as a whole; . ." Rule 

23(b)(2). Plaintiffs have the burden of demonstrating that the requirements of Rule 23 have been 

• satisfied. Re,s, 849 F. 2d 1307, 1309 (10th Cir. I 988), The Tenth Circuit has stated that 

"if there is to be an error made, let it be in favor and not against the maintenance of the class action, 

for it is always subject to modification should later developments during the course of the trial so 

require," .sp1iii .v. 402 R2d 94, 99 (10th Cir, 1968) (citation omitted). 

In determining whether a class should be certified, the Court should not delve into the merits 

of the aeti011. isen v, Carlisle& faoquelin,  417 T.LS. 156, 177-78 (1974). However, the Supreme 

Court has also recognized that consideration of the merits is sometimes necessary to Rule 23 analysis. 

Seee ra2..e.V__r_o0_f_SputLwgig,lekoe, 457 11.§. 147:160 (1982); C_Oc)0_4_",  

Livesay,  437 IT, S. 463, 469 n. 12 (1978). The parties spent the better part ofthe hearings on March 

14 and 17 presenting the merits of the action, Plaintiffs presented the testimony of Tracy Turner 

(parent of a named plaintiff), three doctors, and defendant Fogarty. Defendants presented the 

testimony of two individuals vvho work for the 01-ICA. While the Court takes the merits of this 

controversy into consideration, the Court's focus, for purposes of the motion for class certification, 

is on whether the plaintiffs have satisfied the requirements of Fed. R. Civ. P. 23. 

The Court questioned the parties at the hearing as to whether class certification was 

necessary, given the Court's ruling that the organizational plaintiffs in this matter have standing to 

bring the action. The parties briefed the issue in their respective proposed orders. Defendants' 

pleading invited the Court to vacate its prior order on standing. Plaintiffs argue that OKA.AP could 

have brought this action with or without the individual class representatives, but only under 4211.S 

4 
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§1396a(a)(3)(A) (the "equal aces' -provision) because that section concerns provider 

reimbursement However, plaintiffs admit that .0KAAP does not have standing under 42 U.S.0 § 

1396a(a)(8), or under the EPSDT provisions, because these provisions do not address provider 

reimbursement. Class status is therefore necessary to the survival of plaintiffs' claims under these 

provisions. 

Plaintiffs did not address whether CAPTCTs standing obviates the need for class certification 

of the individual plaintiffs. The Court presumes that the Head Start program operated by CAPTC 

is provided only for children in Tulsa County, given the name of the organization. Further, there is 

no evidence to indicate that CAPTC is obligated to ensure that all children who are financially eligible 

• for Medical Assistance receive essential medical, dental, developmental, mental heath and 

•rehabilitation services; apparently, it is obligated to ensure only that those in. its Head Start program 

receive such aid. The Court finds that class certification analysis remains necessary for the individual 

named plaintiffs who seek to represent a putative class of children under the age of 21 who are now 

or in the future will be, residing in Oklahoma and who are, or will. be , eligible for Medical Assistance. 

in. 

Before addressing the substantive criteria ofRule 23, the class must be properly defined. The 

evidence at the class certification hearing demonstrated that at least some portion of Oklahoma 

children who are eligible for Medical Assistance are receiving Medical Assistance.' For example, the 

state reported that 36.4% of the total children eligible for EPSDT services received an EPSDT 

screening in fiscal year 2001. Pl. Elrg. Ex. 1. Similarly, a certain percentage (albeit small) of agile 

The evidence presented at the class eerti.eation heerifie also indicates that is not doe to leek of good . 	. 	. 
faith or lack of effort by defendants that some phildren fail to receive Medical Assistance. 

5 
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children received dental services, preventative dental services, dental treatment and blood lead 

screens. 1_4 Children receiving appropriate Title Xn( and EPgDT'services have no claim. 

Accordingly, the appropriate class definition is: all children ender the age of 2/ who are now or in 

the future will be, residing in Oklahoma and who have been, or will be, denied or deprived oflrifedical 

Assistance as required by law. 

Plaintiffs argue that they are not required to show that they have been denied health care 

services in order to achieve class certification. Tinder 42 U.S. C. § 1396a(a)(30(A), defondants have 

a duty to assure that "services are available under the plan at least to the extent that such care and 

services are available to the general population in the geographic area." Further, they must furnish 

medical assistance to "all eligible individuals" with "reasonable promptness." 42 U.S.C, § 

1396a(a)(g). The Court's definition of the class takes into account the fact that plaintiffs receiving 

Medical Assistance may not be receiving it with "reasonable promptness" or "to the extent that such 

care and services arc available to the general population in the geographic area," It does not permit 

class certification for children in Oklahoma who are receiving such assistance. Plaintiff's definition 

is simply too broad. With the narrower definition in mind, the Court will proceed to address the 

requirements of:Fed. R. Civ. P. 23, 

A. 

Defendants do not contest the first Rule 23(a) requirement. nurnerosity. Defendants point out 

that over 300,000 children receive Medicaid services in Oklahoma. Their own data indicate that, as 

2 	The Court's narrower definition corresponds to the definition of the 'class as set forth by plaintiffs in 
the First Amended Class Action Complaint, where plaintiffs reqiiested filo following "De*rinine 
that this action may be maintained as a class action on behalf of the class of eligible and enrolled 
children who have been, are being and in the future will be.denied timely, complete and continuing 
children's health care under Title XIX. # 64, at 60.) 

6 
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• of fiscal year 2001, over 400,000 Oklahoma children fall within the class as defined by plaintiffs. Even 

with the Court's narrower definition of the class, joinder of all potential members is dearly 

impracticable. A proposed class that potentially contains thousands of class member is sufficiently 

/1111110TOUS to satisfy the numerosity requirement Hallaba v. Worldcorn Network Services Inc., 196 

F.R.D. 630, 634 N.D. Okla. 2000). 

13. 

The second requirement, commonality, is a source of contention between the parties. Rule 

23(a)(2) does not require that plaintiffs establish that all facts or legal issues are common to the class. 

It requires only a single question oflawor fact comMon to the Clasa_ age lB. ex rel. Hart y....Valdez, 

186 F.d 1280, 1288 (10th Cir. 1999), me also gealmont v. Reeves, 169 F.3 d 1280, 1285 (10th Cif 

1999). Plaintiffs contend that the common issues of fact are as follows: 

A. Defendants failure to ensure that payments are sufficient to ensure 
providers, including pediatricians and specialty providers, are available to provide 
appropriate screening, diagnosis and treatment for children with Medical Assistance 
benefits, including, but not limited to, medical (including mental and behavioral health), 

bearing, dental, and developmental screening and diagnosis at appropriate 
intervals that meet reasonable standards of medieal practice, and the prompt delivery 
of all needed treatment; 

B. Defendants' failure or refusal to develop, and implement a coordinated 
system of care that provides class members with medical, vision, hearing, dental, and 
developmental screening, diagnosis and treatment, at appropriate intervals that rneet 
reasonable standards of medical care; and 

C. Defendants' failure to ensure that families of children enrolled in 
Medical Assistance are adequately informed 0 f their children's right to receive EPSDT 
services and of how to obtain such services and that they receive them. 

(First Amended Class Action Complaint, Dkt. # 64, 1F 23.) Plaintiff contend that the common issue 

of Law is as follows; "whether defendant& 'acts and omissions deprive plaintiffs of EP.  SIOT services 

in violation of the ModicaidAct," a at 124. 
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Plaintiffs' statements of the common issues of fact and law amount to an allegation of 

systematic failure. The Tenth Circuit "refuseldi to read an allegation of systematic failures as a 

moniker for meeting the class action requirements. Hart,  186 F3d at 1289.3  In an effort to 

distinguish Ham, plaintiffs have argued that the alleged specific violations of federal law constitute a 

discreet legal question common to the class because they "affect" all children of the Proposed class. 

$ee  PL Reply Br., Dkt. lS I, at 4. The test is not those "affected" by the defendants' acts or omissions; 

it is those who share a common question of law or fact. .Sw Hart,  186 F.3d at 1288. 

At the class certification heaiing, the evidence tended to show that defendants were having 

difficulty recruiting physicians and dentists due to tow provider reimbursement rates, and, as a result, 

the individual plaintiffs were experie.ncing significant difficulty and delay in obtaining medical and 

dental care under Oklahoma's Medicaid program. The difficulty and delay are obviously significant 

in the sense that these twin problems endanger the health and, in some cases, the lives, of those 

children whom the program is designed to protect. 'rims ;  the common element to the claims of the 

class are the delay and difficulty in obtaining medical and dental care under Oklahoma's Medicaid 

program, Whether individual class members are experiencing delay and difficulty in obtaining Medical 

Assistance, and whether defendants' have thereby failed to fulfilf .  their duties under sections 

1196a(a)(8), 1396a(a)(10)(A), 1396a(a)(30)(A), 1396d(a)(4)14), and 13 96d(r), are the common 

questions of law and fact shared by the plaintiffs. The Court finds, that the commonality requirement 

has been met. 

3 	Other courts have found commonality in similar situations involving Medicaid recipients as plaintiffs. 
Sefi. e.g., Carr v. Wilson-Cpker,  203 F.R.D. 66, 74 (IX Conn. 2001); Risipw v: Concpmen,  201 
F.R,D. 16,20 (n. Me. 2001); Tioi6u 13. Y. 061 of Nay, York,  No. 06011.2044 crap, 2001 WL 
1173504 (S.D.1,1.17: Oc.t.'3,.2001). 
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C. 

Defendants further argue that plaintiffs have not proved commonality because not all of the 

individual plaintiff qualify as Medicaid recipients. Four of them are not currently covered by 

Medicaid. Defendants point out that one of the named plaintiffs could not be located by plaintiffs' 

counsel when defendants wanted to depose her and her mother.' Defendants state that several of the 

named individual plaintiffs have reached the age of majority, and the case is therefore moot. Plaintiffs 

address these arguments ofdefendants more appropriately under the third part ofthe class certification 

test: typicality. 5  

"In government benefit class actions, the typicality requirement is generally satisfied when the 

representative plaintiff is subject to the same statute, regulation, or policy as class members." 7 Alba 

Come & Herbert Newberg, KD.  n_Omko,:gas. § 23:4, at 502 (4th ed. 2002) [hereinafter 

"Newberg"], The typicality standard does not require that every member of the class need be in an 

identical situation as the named plaintiffs. amsorILL.T. agLI 855 F.2cl 668, 676 (10th Cir. 1988). 

However, "a class representative must be part of the class and 'possess the same interest and suffer 

the same injury as the class members." East Texas Motor freight Sy..s.,,Jae,y,„Rodaguez„ 431 U. S. 

395, 403 (1977) (citations omitted). 

Plaintiffs contend that "aging out" ofthe program or otherwise becoming ineligible for Medical 

Assistanct. under Oklahoma's Medicaid program is not enough to prevent a plaintifffrom representing 

Plaintiffs assert that they have since found the girl and her mother, 

"[W]hile the -focus of the commonality requirement is on the connection among class as a whole, the 
focus of the typicality requirement is the connection between named plaintiffs and proposed class 
rnombos." ,ftaggr, 201 r.R,D. at 22. 

4 

5 
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the class. Eligibility for the Medicaid program at issue is based primarily on income and age, two 

variables which, plaititiffi argue, make membership in the putative cliSs inherently transitory. See I 

Newberg, § 2:19 at 151 ("Recipients ofgovernment benefits may also enter and leave the system on 

a sporadic basis due to changes in eligibility status.") If defendants' argument were to prevail, 

plaintiffs maintain, no child plaintiff could be a class representative because of the uncertainty of the 

time the action takes to be resolved and because of economic factors child plaintiffs cannot control. 

In class actions where the membership is "inherently transitory," mootness will not necessarily 

disqualify that plaintiff from serving as a class representative. SeelNaona v. Williams, 697 F.2d 931, 

938 (10th Cir, 1982) (plaintiff students removal from private school did not preclude them from 

having standing required for them to be entitled to represent class of students). 

The mootness doctrine in class actions' derives from .Article 111 of the Constitution, which 

limits federal "Judicial Power" to "Cases" 0r "Controversies." iviootness has two aspects: "when the 

issues presented are no longer live' or the parties lack a legally cognizable interest in the outcome." 

nuitgs1_, t.,SAto_zEarglgs, ii.onl_szgl,441% 445 U.S. 388, 39-6 (1980) (quoting Powell y,  

McCormack,  395 U. S. 486, 496 (1969)). The issue in this matter is still "live" between defendants 

and the named representatives continue to have a "personal stake" in the outcome 

6 Defendants cite to 13ravin v. Mount Sinai Medical Center, 186 F.174.„0_,129, 301 (S.D.N.Y. 1999) 
(quoting Weinstein V..8 .mlford,  423 - 1.T., 147, 149 (1975,)) 'and Granata v, sane,  74 F.3d 406, 4)1 
(2d Cir. 1996), for the .proposition that plaintiffs must show "(1) the challenged action was in. its 
duration too short to be fully litigated Prior to its cessation and expiration, and (2) there was a 
reasonable expectation that the same complaining party would be subjected to that same action again." 
(Def. Prop. Order, Mt. #126), at .5.j .  Bravin  was - not a cla .ss action, J.; was els9 vacated in Part on 
rearguntent. 5l F. Supp.2d 269 (S.D.N.Y.-199).. WeiCtstein  explicitly states that the two-part test is 
applicable only in the absenee -of a class act n..423 U.S. at 149; Ng, Johansen_y..Cityca_a_rtiesjlIe., 
Oklahoma,  862 F.2 d`1423, 1426 (kb' dr. -  1988). Although Grar th was styled as a class action, 
no motion to certify the class was ever submitted to the court. 74 F. 3d at 411. 

10 
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The Supreme Court has held that mootness of the named plaintiff's individual claim after a 

class has been duly certified does not render the action moot, Sosr_myJa_va, 419 U.S. 393,402 n. 11 

(1975), but timing a class certification is not crucial. Geraghtv,  445 U.S. at 398 (citing Gerstein v, 

Pugh,  420 LT.S, 103, 110 n. 11 (1975)). The Geraghty  court explained: 

When the claim on the merits is "capable ofrepetition, yet evading review," the named 
plaintiffmay litigate the class certification issue despite loss of his personal stake in the 
outcome I:3 f the The "capable of repetition, yet evading review" doctrine 
to be sure, was developed outside the class-action context. . . But it has been applied 
where the named Plaintiff does have a personal stake at the outset of the lawsuit, and 
where the claim may arise again With respect to that plaintiff, the litigation then may 
continue notwithstanding the named plaintiff's current lack of a personal stake,. . 
Since the litigant faces some likelihood of becoming irrvolved in the same controversy 
in the future, vigorous advocacy can be expected to continue. 

Id. (citations omitted). 

The claims in this- matter are "inherently transitory" and relate back to the to the filing of the 

complaint for all of the individually named plaintiffs because all of them are under the age or 217 

Those plaintiffs may move in and out of state. and in and out of eligibility fbr Medical Assistance due 

to the circumstances of their.parent or parents. Their claims are classic examples of claims "capable 

of repetition, yet evading review." They had a personal stake at the outset of the lawsuit, and the 

claim may arise again with respect to them. Since all of them face some likelihood of becoming 

involved in the same controversy in the future, the litigation should continue as a class action 

notwithstanding the current lack of a personal stake by the individual plaintiffs. Defendants' efforts 

7 The patties agree that coverage for a child under Medicaid extends until that child reaches the age of 
twenty-one, but that the 'child must sue in his or her own behalf when hp or she turns eighteen. 
Plaintiffs state that two &the four named plaintiffs who have turned eighteen have signed affidavits 
indicating their intent.to remain as plaintiffs on their own behalf. The Conti will dismiss from this 
lawsuit any of the four from whom no such affidavit is received. Sce 1 Newberg 3:27, at 438 -39 
("courts have realized that the number of class representatives is not significant under the amended 
[Rule 23]." The four named plairitifa include Joshua C.1,'Near, CfaristyA Charles A. S,carilan, 
and Robert h4, Garin. Towler haSinbniitted the only iltdavit to date. 

11 
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to distinguish these class representatives from each other and from the potential class members are 

unavailing. 

D. 

The final requirement of Pole 23(a) is adequacy of representation. It has two elements.. (1) 

adequacy of counsel; and (2) avoiding conflicts of interest between -named parties and the class. 

Hallaba, 196 F.R.D. at 643 n, 6. The defendants do not dispute that plaintiffs' counsel can adequately 

represent the class. Instead, they argue that there is a conflict between the plaintiffs because, if the 

relief requested by plaintiffs is granted. and payments to medical providers are increased, budgetary 

constraints might force the state to eliminate from the program certain children who receive services 

at the option of the state. 

As plaintiffs point out the Court rejected a similar argument made by defendants when they 

sought to disqualify Plaintiffs counsel for their participation in other Nwsuits over the OHCA's 

allocation of funds among Mediearereeipients. In its January 21, 2003 Order, the Court stated that 

"there may be ways in which to achieve the requisite cost reductions other than to reduce 

reimbursement rates [or) increase eligibility standards," and It is not the Court's role to choose among 

the various options for government spending and to allocate fiinds accordingly."' (Order, Mt. # 113, 

at 3.) Once the state elects to participate in the Medicaid program, it must comply with the 

requirements of Title X0C. Harris v. McRae, 448 U.S. 297, 301 (1980). While a state agency may 

consider budgetary constraints as a factor in its decisions, such constraints "cannot excuse 

noncompliance. . ." AYOUB v. State of Coiorado tiep. of S_geial Servs., 81911.2d 789, 800 

(10th Cir. 1989). There is _no conflict among natteed plaintiffs and proposed class members where they 

seek the same remedial raliefunder the same legal theories. See PeekeLue_r13,„ 2001 WL 1173504 at *7, 

12 
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