Case: 05-5107 Document: 01018436558 Date Filed: 06/08/2010 Page: 1

EXHIBIT 1



I s 08-5187 " hocument: 01018438558 Baf& iled: 06/08/2010 HAgETD PAeE: 16

»

UNITED STATES DISTRICT COURT FORTHE P I
- NORTHERN DISTRICT OF OKLAHOMA L E pn
OKLAHOMA CHAPTER OFTHE ) | HAY 30 20
AMERICAN ACADEMY OF PEDIATRICS ) ghﬁ Eomb
(OKAAPY), e ol ) S BISTRE Cloyy
)
Plaintiffs, ) .
)
VS, ) Case No. 01-C-187-EA(D) /
, ) R .
MICHAEL FOGARTY, Chief Executive y '
Officer of the Oklahoma Health Care ' )
Axuthority (OXCA), et af , ' )
)
Defendants, )
ORDER

Now beforethe Court is the Plaintiffs” Motion to Certify Class Action (Dkt, # 52). Hearings
.! - were heid on the issue of class certification on March 14, 2003, and March 17, 2003. The Court has
previously denied defendants’ motion to dismiss. Oklahoma Chapter of the Amerigan Academy of

Pediatrics (OKAAP) v. Fogarty, 205 F. Supp. 2d 1265 (N.D. Okla, 2002), Certain details of this

conttoversy as set forth in that order are equally relevant to the issue of class certification; many of

those details are repeated below.

L
Federal finding for children’s health care is provided pursuant ta the Social Security Act
“Title XIX", 42U 8.C. §1396, and the State Children’s Health Insurance Program (“S-CHIP”), “Title
XX1”420.8.C. §1397aa. Although eligibifity and funding under Title XIX and S-CHIP are distinet,
Oklahoma provides services to S-CHIP eligible children under its Title XIX program. “Medical
Assistance” refers to required Title X1 and Early and Periadic Screening, Diagnosis and Treatment

(“EPSDT™) services to be provided to eiigiblé_ﬂkla};qma children.
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Plaintiff Oklahoma Chapter of the Asperican Academy of Pediafrii;s (“OKAAP”)is a non-
profit professional organization of pediatricizns and pediatric speéialists who are qualiﬁ'ed ta provide
Early and Pertodic Screening, Diagnosis and Treatment (“EPSDT”™) services to eligible Oklahoma
children. Plaintiff Commum;ty Action Project of Tulsa County, Inc. (“CAPTC") is a non-profit
organization located in Tulsa, Oklahoma which cperates, among other programs, the Head Start
program for Tulsa County, CAPTC is thereby obligated io ensure that all children in its Head Start
program receive essential medical, dental, developmental, ment&l health and rehabilitation services.
Most of the childl;en served by CAPTC's Head Start program are financially eligible for Medical

| Assistance. The individual named plaintiffs are thirteen children and their parents who complain that
they have not received timely, equal, or appropriate access to medical services in Ok]ahorﬁa. lThey
seek class certification for chiidren under the age of 21 whe are now, orin the future will be, residing
in Oklahoma and who are, or will be, eligible far Medical Assistance.

Defendants are officials of the State of Oklahoma anﬁ Oklahoma Health Care Authority
("OHCA"), the designated agency responsible for implementing and administering Oklahoma's
Medical Assistance program te eligible children. Plaintiffs bring this class action pursuant to 42
U.5.C. §1983 against defendants to {1} enjoin defendants from “depriving children of timely,
complete and continuing health care and services in violation of Title XIX of the Social Security Act,
its implementing federal regulations and guidelines, 42 U.S.C. §1396 ef seq.”; (2) “ensure payments
to providers, including pediatricians, pediatric subspecialists, and other épecialty care physicians, are
sufficient to ensure children receiving Medical Aséi stance have access to care and services at least to
the extent that such care and services are available to other children in the geographic area as required

by 42 U.8.C. §1396a{a)}30)(A)"; (3) require “defendants 1o design, implement, ensure, and enforce
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managed care arrangements which deliver in a prompt and continu'ing faghion, the fall array of
children’s health éare services required to be deliverad by Title XIX”and (4} require that defe,;ndants
“bring children's health care to the children, including; aggressively informing children and their
families of Oklahoma’s sbligation to prompily fumish complete and mﬁﬁmging children’s heali.:h care,
fully uulizing cooperative arrangements with other chi]d—fr&ensivé agencies in order to effectively
achieve the enrollment and easy reenroliment of all eligible children and also in order to accoraplish
the actual delivery of necessary health care and services to all enrolled children: and providing
scheduling assistance, outstations and case-minagémem. * {First Amended Class Action Complaint,
Dikt. # 64, at 5-6.)
1L
To achieva class certiﬁcatinﬁ, the moving party must saiﬁsf)" the provisions of Fed. R. Civ. P,
© 23{a), which provides: '

One or mare members of 2 class may sue or be sued as rEprgsentafive parties on

behelf of all only if (1) the class is'so numerous that joinder of all members is

impracticable, (2) there are questions of law or fagt comumon to the class, (3) the

claims or defenses of the ropresentative parties are typical of the claims or defenses

of the class, and {4) the representative perties will fairly and adequately protect the
interests of the class. :

Fed. R. Civ. B. 23(a). The four :prérequiéites to a class action are c_o_mmonly referred to ss
numerosity, commonality, typicality, and adequacy of reprasentétion, Seg generally, Quiiz v,
Fibrehoard Corp,, 527 11.S. 815, 828 n, 6 (1969). -

in addition to satisfying the prerequisites of Rule 23(a), the named pieiim}ifs must also satisfy
the requirements of Rule 23(b), which defines the categories of class actions maintaipable. Plaintiffs

allege that the second category appﬁeé 1o this action because “the party opposing the class has acted
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or refused to act on grounds generally applicable to the class, thershy making appropriate final
injunctive refief or corresponding declaratory relief with respest to the class as a whole: . . . .» Rule
23(b)(2). Plaintiffs have the burden of demonstrating that the requil;ements of Rule 23 have been
satisfied, Reed v Bowen, 849 F.2d 1307, 1309 {10th Cir. 1988). The Tenth Cireuit i-ms stated i:hat
*if there -is to_- be an error made, let it be in favor and not againgt the maintenance of the class action,
for it is always subject to modification should later developments during the course of the trial so
require,” Esplin v, Hirgchi, 402 F.2d 94, 99 (10th Cir. 1968) (citation omitted).

In determining whether a class should be certified, the Court should not delve into the merits
of the action. Eisen v, Carlisle & Jadquelin, 417 1.S. 156, 177-78 (1974). However, the Supreme
Court has alse recognized that consideration of the merits is sometimes necessary to Rule 23 analysis.
See General Tel Co. of Sauthwiest v, Falcop, 457 1.8, 147, 160 (1982); l_::-cmpg‘ rs & Lg‘bra.nd v,
Livesay, 437 U.5. 463, 469 0, 12 (1978). The parties spent the better part of the hearings on March
14 and 17 presenting the merits of the action. Plaintiffs presented the testimony of Tracy Turher
(parent of a named plaintiff), three doctors, and defendant Fogart};. Defendants presented the
testimony of two individuals who woik for the OHCA. While the Court takes the merits of this
controversy into consideration, the Court’s focus, for purposes of the motion for ¢lass certification,
is on whether the plaintiffs have satisfied the requirements of Fed. R. Civ. P. 23.

The Court questioned the p;'irti 28 et the hearing as to whether class certification was
necessary, given the Court’s ruling that the organizational plaingiffs in this matter have standing to
bring the action. The parties bricfed the issue in their respecﬁve proposed orders. Defendants®
plezding invited the Court to vacate ifs ﬁrior order on standing. Plaintiffs argre that OKAAP conld

have brought this action with or without the individual class representatives, but onlyunder 42U.L.C.
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§1398a(a)3 A} (the “equal access” provision) because that section congerns provider
reimbursement. However, pleintiffs admit that OKAAP does not have standing under 42 U.8.C §
1396a(a)(8), or under the EPSDT provisions, hecause these provisions do not address provider
reimbursement. Class status is therefore necessary to the survival of plaintiffs’ claims under these
provisions.

Plaintiffs did not address whether CAPTCs standing obviates the need for class certification
of the individual plaintiffs, The Court presumes that the Head Start p'rogmm. operated by CAPTC

18 provided only for children in Tulsa County, given the name of the oreanization, Further, there is

no evidence to indicate that CAPTC is obligated to ensure that all children who are financially eligible
- for Medical Assistance receive essential redical, dental, developmental, mental heath and

-rehabilitation services; apparently, it is obligated to ensure only that those in its Head Start program

receive such aid. The Court finds that class certification analysis remaing necessary for the individual

named plaintiffs who seek to represent a putative class of children under the zge of 21 who are oW,

or in the future will be, residing in Oklakoma and who are, or will be, eﬁéibie for Medical Assistance.
m.

Before addressing the substantive criteria of Rule 23, the class must be properly defined. The
evidence at the class ceriification hearing demonstrated that at least some portion of Oklahoma
cluldren who are eligible for Medical Assistance are receiving Madical Assistance.! For example, the
state reported that 36.4% of the total children eligible for EPSDIT services recéived an EPSDT

screening in fiscal year 2001. PL Hrg. Ex. 1. Similarly, a certain percentage (albeit émal[) af 'e]ig;ible

The evidence presented at the class certification hoarisg also indicates that it is not due 1o lack of good
faith or Tack of effort by defendants that some children fail to receive Medical Assistance.

5

55107 ““Bocument: 01018438858° B3ePEHed: 06/08/2010°  PAGET < FAeE: 716



RS U AR5 11 UHBBcument: 0101843655810 Bateied: 06/08/2010 - RagesTs - FaGE: 516

children received dental services, preventative dentaf services, dental treatment and blood lead
screens. Jd. Children receiving appropriste Title XTX and EPSDT “services have no claim,
Accordingly, the appmpriafe class definilion is: all children under the age of 21 who are now, or in
the future will be, restding in Oklahoma and who have been, or will be, denied or deprived of Medical
Assistance as required by law.

Plaintiffs argue that they are not re_quireci to show chat they have been denied héa.ith care
services in order to achieve 'ciass certification. Under 42 U.8.C. § 1396a(a)(30{A), defendants have
a duty to assure that “services are available under the plan at least to the extent that suck care and
services are available to the general population in the geographie area.” Further, they must furnish
medical assistance to “all eligible individuals” with “reasonable promptness.” 42 U.S.C. §
13962{2)(8). The Court’s definition of the class takes into account the fact that plaintiffs receiving
Medical Assistance may not be receiving it with “reasonable promptress” or “to the extent that such
care and services arc available io the general population in the geographic area.” It does not permit
cldss certification for children in Oklghoma who are receivirg such assistance, Plaintiff"s deﬁm‘tion
is simplf too broad.? With the narrower definition in mind, the Court will proceed to address the
requirements of Fed R. Civ. P. 23,

A,
Defendants do not contest the first Ruie 23(a) requirement, numerosity. Defendants point out

that over 300,000 children receive Medicaid services in Oklahoma. Their own data indicate that, as

The Court’s parrowsr definition corresponds to the definition of the class as set forth by plaintiff in
the First Amended Class Action Complaint, where plaintiffs requested the following relief: “Determing
that this action may be maintained as a class action on behalf 6F the class of eligible and enrolicd
children who have been, are being and in the future will be detiied timely, complete and continging
children’s health care under Title XIX. (k. # 64, at 60.)

i)
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“of fiscal year 2001, over 400,000 Okizhoma children fall within the class as defined by plaintiffs. Even
with the Court’s narrower definition of the class, joinder of all potential members is clearly
impracticable. A proposed class that potentially contains thousands of class member is sufficiently

- mumerous to satisfy the numerosity requirement. Hallaba v. Waorldoom Network Services Inc., 196
F.R.D. 630, 634 (N.D. Okla. 2000).

B.
The second requirement, commonality, is 2 source of contention between the parties. Ruile
23{a){2) does not require that plaintifls establish that sll facts or legal issues are common to the elass.

It requires only a single question of law or fact commof to the class. SeeJB. ex rel Hartv, Valdez

136 F.3d 1280, 1288 (10tk Cir. 1999); see also Realmont v, Reeves, 169 F.3d 1280, 1285 (10th i

1999). Plaintiffs contend that the common issues of fact are as follows:

A Defendants’ failure to ensure that payments are sufficient to ensure
providers, including pediatricians and specialty providers, are available to provide
appropriate screening, diagnosis and treatment for children with Medical Assistance
benefits, including, but not limited to, medical {including mental and behavioral health),
vision, hearing, dental, and developmental screening and diagnosis at appropriate
intervals that meet reasonable standards of medical practice, and the prompt defivery
of all needed treatment;

B. Defendants’ failure or refusal to develop and implement a coordinated
system of care that provides class members with medical, vision, hearing, dental, and
developmental screening, diagnosis and treatment, at appropriate intervals that meet

reasonable standards of medical cars; and

C.  Defendants’ failure to ensure that families of ¢hildren enrolled in
Medical Assistance are adequately informed of their children’s right to receive EPSDT
services and of how to obtain such services and that they receive them,

(First Amended Class Action Complaint, Dkt. # 64, 723.) Plaintiff contend that the common issue

ofiaw {s as follows: “whether defendants’ ‘acts and omissians deprive plaintiffs of EPSDT services

m violation of the Medicaid Act.” Id, at 24
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Plaintiffs statements of the common issues of fact and jaw amount to an allegatior of
systematic failure. The Tenth Circuit “refuse[d] to read an allegation of systematic failures as a
mOnilk:er for meeting the class action requiretents.” Hart, 186 F.3d at 1289% In an effort to
distimguish Hart, plaintifis have argued that the élieged speéiﬁc vic:-iaticﬁs of féder;ﬁ law constitmis a |
discrect legal question common to the class because they “affect” all children of the proposed clags.
SeePl. Reply Br.,, Dkt. #81, at 4. The test is not those “affected” by the defendants’ acks or omissions;
it is those who share a common que:stioﬁ of law or fact. See Hart, 186 F.3d at 1288.

At the class certification hearing,‘ the evidence tended to show that defendants were having
difficulty recruiting physicians and dentists dueto low provider reimbursement rates, and, asa result,
the individual plaintiffs were experiencing significant difﬁcult;,; and delay in obtaining medical and
dental care under Oklahoma’s Medicaid program. The difficulty and delfay are obviously significant
in the sense that these twin problems endanger the health and, in some cases, the lives, of those
children whom the program is designed_ 1o protect. Thus, the common.element to the claims of the
class are the delay and difficulty in obtaining medical and dental care under Oldahioma’s Medicaid |
program. Whether individual class members are experiencing delay and di_fﬁculty in obtaining Medical
Assistance, and whether defendanrts’ have therchy failed to fulfill their duties under sections
1396a(a)(®), 1396a(a)(10)(A), 1396a(a)IONA), 1AI64(ANAXE), and 13964(r), are the common
questioris of law and fact shared by the plaintiffs. The Court finds that the commonality requirement

has been met.

Other courts have found commonality in similar simations involving Médicaid recipients as plaintiffs.
Seg. e, Camr v, Wilson-Caoker, 203 F.R.D. 66, 74 (D, Com. 20013, Riginger v: Congannon, 201

F.RD. 16, 20 (D. Me. 2001, Daigur B. v. City of New York, No. 00CIV.2044 (JGK), 2001 WL
1173504 (S.D.NY. Oct. 3, 2001).
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Defendants further argue that plaintiffs have not proved commonality because not ail of the
individual plaintiffé qualify as Medicaid recipients. Four of them are not currently covered by
Medicaid. Defendants point out that one of the named plaintiffs could not be k.su;.:atedl by plaintiffs’
counsel when defendants wanted to depasg het and her mother.* Defendants state that several of the
named individua! plaintiffs have reacbed the age of majority, and the case is therefore moot. Plaintiffs
address these arguments of defendants more appropristely under the third part of the class certification
test: typicalkity.’

“In government benefit class actions, the typicality requirement is generally satisfied when the
representative plainiifi is subject 1o the same s‘;atuté, regulation, or poii.c.;y 2s cle;ss members.” 7 Alba
Conte & Herbert Newbetg, Nﬂﬂw&&ﬁm&g 23:4, at 502 {(4th ed. 2002) [hereinafier
“Newberg”]. The typicality standard does not require that every member of the class need be in an
identical situation as the named plaimtiffs, Adamson v Bowen, 855 F.E;d 668,‘6'.";6 (10th Cir. 1988).

However, “a ¢lass representative must be part of the class end ‘possess the same interest and suffer

the sare injury’ as the class members.” Eagl Texas Motor Freisht Svs., Ing v, Rodriguez 431 U.§,

395, 403 (1977) (citations omitted).

Plaintiffs contend that “aging out” ofthe program or otherwise bedqming ineligible for Medical

Assistance under Oklahoma’s Medicaid program is not enough ‘to'p}evsnt 2 plaintiff from representing

Plaintiffs assert that they bave since found the girl and her mothor,

“[Wi]hile the focus of the conunonality requirement is on the connection among class as a whote, the
focus of the typicality requirement is the comection between named plaintiffs and propased class
members.,” Risinger, 201 F.R.D. at 22.

9
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the class. Eligibility for the Medicaid program at issue is based primarily on income and age, two

variables which, plaintiffs argue, make membership in the putative class inherently transitory. See ]

Newberg, § 2:19 at 151 (“Recipients of government benefits may also enter and leave the system op

a sporadic basis due to changes in eligibility status.”) If defendants’ argument were to prevail,

plaintiffs maintain, no child plaintiff could be a class representative because of the uncertainty of the

titne

In ¢l

the action tales to be resolved and because of economic factors child plaintiffs cannot control.

ass actions where the membership is “inherently transitory,” mootness will not necessarily

disqualify that plaintiff from serving as a class representative, See Milona v. Williams, 691 F.2d 931,

938 (10th Cir. 1982) {plaintifl students’ removal from private school did not preclude them from

having standing required for them to be entitled to represent class of students).

The mootness doctring in class actions® derives from Article 11T of the Constitution, which

tirrdts federal “Judicial Fower” 1o “Cases™ or “Controversies.” Mootness has two aspects: “when the

issues presented are no longer ‘live’ or the parties lack a legally cognizable interest in the outcome.”

United States y. Parole_Comm’n v, Geraghty, 445 U.S. 388, 396 .(1980) (quoting Powell v

McCormack, 395 U.S. 486, 496 (1969)). The issue in this matter is still “live” between defendants

and the named representatives continue to have a “personal stake” in the ontcome.

Defendants cite to Bravin v, Mount Sinai Medical Center, 186 F.R.D. 293, 301 {S.D.N.Y, 1999)
(quoting Weinstein v. Bradford, 423118, 147, 149 (1975)), and Granato v, Bane, 74 F.3d 406, 411
(2d Cir. 1996), for the proposition that plaintiffs must show *(1) the chailenged action was in its
duration too short to be fully litigated prior to its cessation and expiration, and (2} there was a
reasonabls expectatiorn: that the same complaining party would be subjected to that same action again,”

- (Dsf. Prop. Order, Dkt. # 126), 5t $.) Bravin was'not a class action. It was also vacated in part on
reargument. 58 F. Supp,2d 269 (S.D.N.¥71909). Weinisiein explicitly states that the two-part test is
applicable only in the abserce of a class action. 423 U8, 2t 149; see Johansen v, Ci ardesville
Oldahoma, 862 F 2d'1423, 1426 (i0fh Cir. 1988). "Althongh Grangig was styled as a class action,
o mation to certify the class was ever submitted to the coyrt. 74 F.3d at 411,

19
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The Supreme Court bas held that mootness of the named plaintiffs individual claim after a
class has been duly certified does not render the action moot, Sospa v, Towa 41911.8. 393,402 n. 11
(1575}, but timing of class certification is not crusial. Geraghty, 445 17,8, at 398 (citing Gerstéin v
Pugh, 420 U8, 103, 110 u. 11 {1975)). The Geraghty court explained:

When the claim on the merits is “capable of repetition, yet evariing review,” the named

plaintiff may litigate the class certification issue despite loss of his personal stake in the

outcome of the litigation. , . The “capable of repetition, yet evading review” doctrine

to be sure, was developed outside the class-action context. . . . But it has been applied

where the named plaintiff does have a personal stake at the outset of the Tawsuit, and

where the claim may arise again with respect to that plaintiff; the [itigation then may

continue notwithstanding the named plaintiff’s current jack of a personal stake, . . .

Since the litigant faces some likelihood of becoming involved in the same controvers

in the future, vigorous advocacy can be expected to continue. - ‘
Id. {citations omitted).

The claims in this matter are “inheremtly transitory” and relate back to the to the filing of the
complaint for all of the individually named plaintiffs because all of them are under the age of 21,7
Those piaintiffs may move in and out of state, and in and out of eligihility for Medical Assistance due
to the circumstances of their parent or parents. Their claims are élassic examples of claims “capable

~ of repetition, yet evading review.” They had a personal siake at the outset of the lawsuit, and the
¢laim may arise again with respect to them, Since all of them face some likelihood of beconing
involved in the same controver;sy m the future, the litigation shpuld- continue as a class action

' notwithstanding the current lack of a personal stake by the individual plaintiffs. Defendants’ efforts

The partros agree that coverage for a child under Medicaid extends il that child reaches the ape of
Twenty-cne, but that the child must sue in his or her own behalf when he or she tums eighteen,
Plainfiffs state that twe of the four named plaintiffs who have turned sighteen have signed affidavits
indicating their intent to remain as plaintiffs on their own behalf, The Court will dismiss from this
lawsuit any of the four from whom no such affidavit is reccived, Sec 1 Newherg 3:27, at 438-39
(“courts bave realized that the number of class representatives is not significant under the amended
[Rule 22].” The four named plaintiffs include Joshua Q°Neal, Christy A, Towler, Charles A. Scanlan,
and Robert M. Garvin. Towler has Submifted the anly affidavit 1o date.

11
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